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I . 
Introduction 

 
Attorneys: Well, you want to be paid, don’t you? Non-attorneys: We’ll assume you want 

to minimize/negate the additional business expense of attorney’s fees; and you certainly don’t 
want to pay your adversary’s fees. Attorney’s fees play a large role in construction cases.  They 
are often not fully developed as an element of damages until it is too late.  Yet attorney’s fees are 
frequently the most contested category of damages. 

 
Construction law presents unique issues for attorney’s fees. For example, some cases 

might only involve a dispute over less than $50,000, but there is no doubt the litigation/ 
arbitration to resolve the dispute will require attorney’s fees significantly higher than that, for all 
parties involved. The attorneys in this scenario will be concerned – rightly so – about collecting 
their fees and making sure the arbitrator, judge, or jury does not significantly reduce the fees 
awarded or, as often occurs in construction arbitration, simply award no fees to any party. There 
are also Texas statutes giving broad authority for collecting attorney’s fees for certain 
construction claims, but other claims leave parties surprisingly out in the cold when it comes 
time to collect their fees. Also, only within the last few years, Texas courts have issued opinions 
that could increase the attorney fee exposure for certain construction parties who, for decades, 
rightly assumed they would not have to pay the fees of their enemy. These new developments are 
critical for construction litigators but also for transactional attorneys – and, of course, their 
clients – who must draft contract language that sufficiently adjusts to the changing legal 
landscape. 

 
We explore these issues, and more, below.  Though we cannot address every possible 

issue or scenario, the goal of this paper is a comprehensive discussion of key attorney’s fees 
issues in modern construction law.   
 

I I . 
Core concepts 

 
 Certain concepts regarding attorney’s fees are already familiar to many readers of this 
paper. But it is worth capturing those concepts here and, more importantly, updating those 
concepts in light of several recent cases that may change the pre-conceived notions of many 
practitioners.  The core concepts discussed in this section will also play a role in the more 
specific scenarios discussed later. 
 

II.a. Burden of proof and elements 
 

The party seeking attorney’s fees carries the burden of proof.1 To recover on a claim for 
attorney’s fees, the attorney’s fees plaintiff must prove the following seven elements: 

 
1. Claimant pleaded for attorney’s fees; 

1  Smith v. Patrick W.Y. Tam Trust, 296 S.W.3d 545, 547 (Tex. 2009). 
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2. Plaintiff is authorized to recover attorney’s fees on its claim by statute or 
contract between Plaintiff and Defendant; 

3. Plaintiff was represented by an attorney; 
4. Plaintiff complied with the conditions precedent to recovery; 
5. Plaintiff was entitled to attorney’s fees; 
6. Plaintiff incurred or may incur attorney’s fees; and 
7. Plaintiff’s attorney’s fees were reasonable and necessary.2 

 
The first element – pleading – is often glossed over. But there are critical issues that arise, 

particularly in construction law, regarding pleading attorney’s fees. Those issues are discussed in 
more detail in Section II.d.ii. below. 

 
Disputes frequently center around the second element, that is, whether the attorney’s fees 

plaintiff is entitled under statute or contract to recover attorney’s fees. Some parties forget this 
element entirely and assume they are simply entitled to their attorney’s fees. Texas courts have 
“long followed the ‘American Rule’ prohibiting [attorney] fee awards unless specifically 
provided by contract or statute.”3 The general presumption in Texas – following the American 
Rule – is that each litigant must pay its own attorney’s fees.4 Thus, to recover attorney’s fees, the 
burden is on the party seeking attorney’s fees to “prove entitlement by contract or statute.”5 
Specific cases and statutes involving the award of attorney’s fees in construction law are 
discussed more thoroughly below, along with the other elements for recovering attorney’s fees. 

 
II.b. Duty to Segregate 
 
Because the American Rule requires a statutory or contractual basis for fees, the Rule 

requires a fee claimant to segregate its attorney’s fees between claims for which fees are 
recoverable and those for which they are not.6 Whether an attorney’s fees claimant must 
segregate its fees is a question of law for the court.7  An award of attorney’s fees based on 

2  E .g., Akin, Gump, Strauss, Hauer & Feld, L.L.P. v. National Dev. & Research Corp., 229 S.W.3d 106, 119 
(Tex. 2009). 

3  MBM Fin. Corp. v. Woodlands Oper. Co., 292 S.W.3d 660, 669 (Tex. 2009); see also Akin, Gump, 229 
S.W.3d at 119 (same); Alyeska Pipeline Serv. v. Wilderness Soc’y, 421 U.S. 240 (1975) (same). 

4  MBM, 292 S.W.3d at 663. 

5  Wilen v. Falkenstein, 191 S.W.3d 791, 804 (Tex. App.—Ft. Worth 2006, pet. denied) (citing Holland v. 
Wal-Mart Stores, Inc., 1 S.W.3d 91, 95 (Tex. 1999)). Note while there are some cases awarding attorney’s 
fees based on equity (e.g., Knebel v. Capital Nat’l Bank, 518 S.W.2d 795, 798-99 (Tex. 1974) (awarding 
equitable attorney’s fees under “common-fund” doctrine); Turner v. Turner, 385 S.W.2d 230, 234 (Tex. 
1964) (equitable attorney-fees-as-damages award)), such cases are very rare in the authors’ experience and 
the above-quoted cases also demonstrate the emphasis by Texas courts on contractual or statutory 
attorney’s fees. E .g., MBM, 292 S.W.3d at 669 (attorney’s fees “by contract or statute.”). 

6  Tony Gullo Motors I, L.P. v. Chapa, 212 S.W.3d 299, 311 (Tex. 2006) (citing Stewart Title Guar. Co. v. 
Aiello, 941 S.W.2d 68, 73 (Tex. 1997)); Stewart Title Guar. Co. v. Sterling, 822 S.W.2d 1, 10 (Tex. 1991). 

7  Sterling, 822 S.W.2d at 12. 
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evidence of unsegregated fees mandates a remand when segregation is found to have been 
necessary.8  

 
In the 2006 Texas Supreme Court opinion Tony Gullo Motors I, L.P. v. Chapa, the trial 

court had refused to award attorney’s fees because the plaintiff failed to segregate the fees 
attributable to her breach of contract claim from her fraud claim.9 The court of appeals reversed, 
and the issue of how to apply the exception for inextricably intertwined claims came before the 
supreme court.  After discussing the various splits in appellate authority, the supreme court 
declared that its prior Sterling opinion had gone too far to the extent it suggested “that a common 
set of underlying facts necessarily made all claims arising therefrom ‘inseparable’ and all legal 
fees recoverable.” It then reaffirmed the general rule that “if any attorney’s fees relate solely to a 
claim for which such fees are unrecoverable, a claimant must segregate recoverable from 
unrecoverable fees,” and concluded by modifying Sterling such that “it is only when discrete 
legal services advance both a recoverable and unrecoverable claim that they are so intertwined 
that they need not be segregated.”10 Thus, for claims to be sufficiently intertwined to apply the 
exception to non-segregated attorney’s fees, the claimant must show that the legal services at 
issue advanced both the recoverable and the unrecoverable claims simultaneously. Importantly, 
the Chapa court noted: “This standard does not require more precise proof for attorney’s fees 
than for any other claims or expenses. Here, Chapa’s attorneys did not have to keep separate time 
records when they drafted the fraud, contract, or DTPA paragraphs of her petition; an opinion 
would have sufficed stating that, for example, 95 percent of their drafting time would have been 
necessary even if there had been no fraud claim.”11  

 
In a more recent construction case, Cajun Constructors, Inc. v. Velasco Drainage 

District, the owner, Velasco, contracted with Cajun to provide labor and materials for the 
expansion of a pump station.12  Because Cajun did not comply with the contract’s notice 
requirements, particularly the requirement that it notify both the engineer and Velasco of its 
intent to appeal the engineer’s decision, the court of appeals held Cajun failed to satisfy the 
conditions precedent to suing Velasco for breach of contract.13 Therefore summary judgment 

8  See Chapa, 212 S.W.3d at 314. 

9  Id. at 303. 

10  Id. at 313-14. 

11  Id. at 314 and n. 83 (noting “See, e.g., Stewart Title Guar. Co. v. Aiello, 941 S.W.2d 68, 73 (Tex.1997) 
(noting that claimant's attorney “testified that approximately twenty-percent of his time and fifteen-percent 
of his paralegal's time concerned issues predating the agreed judgment”); Med. Specialist Group, P.A. v. 
Radiology Assocs., L.L.P., 171 S.W.3d 727, 738 (Tex.App.-Corpus Christi 2005, pet. denied) (“In his 
affidavit, Radiology Associates’ counsel . . . testified that his fees for the defense of the case totaled 
$460,087.00, and approximately forty percent of these fees were directly related to Saratoga’s antitrust 
claims.”); Flagship Hotel, 117 S.W.3d at 566 n. 7 (“Flagship argues that the segregation standard is 
difficult to meet. We disagree and note that segregated attorney’s fees can be established with evidence of 
un-segregated attorney’s fees and a rough percent of the amount attributable to the breach of contract claim. 
Schenck v. Ebby Halliday Real Estate, Inc., 803 S.W.2d 361, 369 (Tex. App.-Fort Worth 1990, no writ); 
accord, Bradbury v. Scott, 788 S.W.2d 31, 40 (Tex. App.-Houston [1st Dist.] 1989, writ denied).”)). 

12  380 S.W.2d 819, 821 (Tex. App.—Houston [14th Dist.] 2012, pet. denied). 

13  Id. at 826. 
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was appropriate.14 Cajun asserted Velasco was not entitled to recover attorney’s fees because it 
failed to segregate. The reporter’s record reflected Cajun proposed a jury instruction on the issue 
of segregation of attorney’s fees and objected to the submission of a question without such 
segregation. The trial court refused the requested instruction.15  

 
The court of appeals relied heavily upon Chapa and held Velasco had no duty to 

segregate, noting: 
 

Here, all the claims at issue before the jury involved Velasco’s successful 
breach-of-contract counterclaim. Cajun’s claims and Velasco’s counterclaim 
depended upon the same essential facts, using the same documents and 
witnesses, and Velasco had to defeat Cajun’s claims “before it could recover.” 
See Tony Gullo Motors I, 212 S.W.3d at 314. Even Velasco’s defense to 
Cajun’s quantum meruit claim was premised on the existence of the contract. 
Cajun’s quantum meruit claim arose out of the same transactions as its 
contract-based claims and required the same proof as those claims. Hence, the 
legal work performed by Velasco's attorneys advanced both the prosecution of 
its breach-of-contract counterclaim and the defense of Cajun’s claims, 
including Cajun’s quantum meruit claim. The legal work performed by 
Velasco’s attorneys advanced both recoverable and nonrecoverable claims. See 
id. at 313-14; cf.7979 Airport Garage, L.L.C . v. Dollar Rent A Car Sys., Inc., 
245 S.W.3d 488, 507-09 (Tex.App.-Houston [14th Dist.] 2007, pet. denied) 
(concluding that fees incurred in defending against counterclaims did not have 
to be segregated from those incurred in prosecuting breach-of-contract claim 
because claims and counterclaims depended on same essential facts, relied on 
same documents and witnesses, and appellee had to defeat appellant’s claims 
before it could recover). Under these circumstances, we conclude that Velasco 
was not required to segregate its attorney’s fees.16 

 
In reaching this conclusion, the Cajun court also cited Chapa for the propositions that: 1) Texas 
law prohibits recovery of attorney’s fees unless authorized by statute or contract; 2) if any 
attorney’s fees relate solely to claims for which fees are not recoverable, a claimant must 
segregate recoverable from unrecoverable fees; and 3) intertwined facts do not make all 
attorney’s fees recoverable; it is only when discrete legal services advance both a recoverable 
and unrecoverable claim that they are so intertwined that they need not be segregated.17 
 

 

14  Id. 

15  Id. at 827. 

16  Id. at 827-28. 

17  Id. at 826-27 (citing or quoting Chapa, 212 S.W.3d at 310-14).
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II.c. Reasonableness  
 
  Per the seventh element of recovery, any award of attorney’s fees must be supported by 

evidence that the fees are both reasonable and necessary.18  When fees are challenged, the party 
seeking attorney’s fees must present evidence that the fees sought are reasonable.19    
Reasonableness of attorney’s fees is a question of fact and often must be established by expert 
testimony.20    

 
In its seminal Arthur Andersen & Co. v. Perry Equipment Corp. opinion, the Texas 

Supreme Court held a fact finder should at least consider the following eight, non-exclusive 
factors to determine the reasonableness of attorney’s fees, applying Texas Disciplinary Rule of 
Professional Conduct 1.04: 
 

1. The time and labor required, the novelty and difficulty of the questions 
involved, and the skill required to perform the legal service properly; 

2. The likelihood that the acceptance of the particular employment will 
preclude the employment by the lawyer; 

3. The fee customarily charged in the locality for similar legal services; 
4. The amount involved and the results obtained; 
5. The time limitations imposed by the client or by the circumstances; 
6. The nature and length of the professional relationship with the client; 
7. The experience, reputation, and ability of the lawyer or lawyers 

performing  the services; and 
8. Whether the fee is fixed or contingent on results obtained or uncertainty of 

collection before the legal services have been rendered.21 
 

The Arthur Andersen opinion primarily concerned a DTPA action involving attorney’s 
fees. But other courts have recognized the Rule 1.04 standards set forth in Arthur Andersen as 
appropriate for evaluating a reasonable attorney fee which may be awarded for more common 
construction causes of action, for example, breach of contract attorney’s fees awarded under 
Texas Civil Practice and Remedies Code Section 38.001.22  The requirements to show 

18  Powell Elec. Systems, Inc. v. Hewlett Packard Co., 356 S.W.3d 113, 127-28 (Tex. App.—Houston [1st 
Dist.] 2011, no pet.) (citing Stewart Title Guar Co. v. Sterling, 822 S.W.2d 1, 10 (Tex. 1991) and Tony 
Gullo I, L.P. v. Chapa, 212 S.W.3d 299, 313-14 (Tex. 2006). 

19  Arthur Andersen & Co. v. Perry Equipment Corp., 945 S.W.2d 812, 819 (Tex. 1997). 

20  Coca-Cola Co. v. Harmar Bottling, Co., 111 S.W.3d 287, 312 (Tex. App.—Texarkana 2003), rev ’d on 
other grounds, 218 S.W.3d 671 (Tex. 2006). 

21  945 S.W.2d 812, 818 (Tex. 1997); see also TEX. DISCIPLINARY R. PROF’L CONDUCT 1.04(b), reprinted in 
TEX. GOV’T CODE ANN. tit. 2 subtit. G., app. A (West 2005 & Supp. 2012) (TEX. STATE BAR R. art. X, § 9). 

22  See, e.g., Infonova Solutions, Inc. v. Griggs, No. 04-02-00255-CV, 2003 WL 21467091, at *2 (Tex. 
App.—San Antonio June 25, 2003, no pet.) (not designated for publication) (mem. op.); VingCard A.S., 59 
S.W.3d at 869-70; Castle Tex. Prod. Ltd. Partnership v. Long Trusts, 134 S.W.3d 267, 278-79 (Tex. 
App.—Tyler 2003, pet. denied); AU Pharmaceutical, Inc., 986 S.W.2d at 339; Fluorine On Call, Ltd. v. 
Fluorogas Limited, 380 F.3d 849, 867 (5th Cir. 2004) (breach of contract case citing Arthur Andersen 
standards). 
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reasonableness and necessity of attorney’s fees are intended to show the fees were incurred: 
1) while suing the party sought to be charged the fees; and 2) on a claim which allows the 
recovery of such fees.23   
  
 II.c.i. Reasonableness: El Apple  and the new application of the lodestar method 
 

In 2012, the Texas Supreme Court issued El Apple I, Ltd v. Olivas.24  Some believed the 
opinion indicated a significant shift by the supreme court in favor of applying the “lodestar” 
method for determining the award of attorney’s fees. The lodestar has more frequently been 
applied in federal case. However, subsequent opinions by Texas courts of appeal – and even 
parts of the El Apple opinion itself – indicate confusion about when the lodestar method should 
be applied, particularly for important construction law causes of action like breach of contract. 
We will discuss the opinion first, followed by the potential confusion surrounding its application. 

 
 The El Apple opinion 
 
The focus of El Apple was how to shift attorney’s fees under the Texas Commission on 

Human Rights Act (“TCHRA”). An Applebee’s restaurant manager, Myriam Olivas, sued her 
employer, El Apple I, Ltd., alleging discrimination and retaliation under the TCHRA.25 At trial, 
Olivas lost on her discrimination claim but won on the retaliation claim. The trial court awarded 
Olivas $104,700 in damages and $464,000 in attorney’s fees, $99,000 in conditional attorney’s 
fees for defending any post-judgment motions and appeals, and $6,500 in legal assistant fees. 
The court of appeals reversed only as to the award of Olivas’s back pay for $1,700 and but 
otherwise affirmed Olivas’s compensatory damages and attorney’s fees.26 
 
        The Texas Supreme Court reversed and remanded, holding the evidence used to 
substantiate the fee award was legally insufficient to support the trial court’s determination of the 
hours expended or the reasonable hourly rate.27 In reaching its holding, the supreme court noted 
that, though the TCHRA was a state statute, “[t]he remedies provided under the TCHRA mirror 
those available under Title VII of the Civil Rights Act” and that “[o]ne of the TCHRA’s 
purposes is to harmonize state and federal employment discrimination law.”  The supreme court 
further noted that, although state procedural rules govern the determination of attorney’s fees in a 
suit brought under state law, Texas courts “have looked to federal law in applying our own 
statute, including section 21.259(a) of the TCHRA, which provides for an award of attorney’s 
fees to the prevailing party as part of the costs.” Importantly, therefore, “[b]ecause federal courts 
use the lodestar method in awarding attorney’s fees in Title VII cases, Texas courts have 
likewise used lodestar in awarding fees under Section 21.259(a) of the TCHRA.” The El Apple 

23  Sterling, 822 S.W.2d at 10; French v. Moore, 169 S.W.3d 1, 16-17 (Tex. App.—Houston [1st Dist.] August 
12, 2004, no pet.). 

24  370 S.W.3d 757 (Tex. 2012). 

25  Id. at 758-59. 

26  Id. at 759-60. 

27  Id. at 759. 
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court also pointed to the fact that the lodestar method of calculating attorney’s fees first 
“achieved dominance” in federal class actions and that Texas courts similarly adopted the 
lodestar initially for fee setting in class actions, and the Texas Legislature subsequently 
mandated the method’s use in such cases 28   
 

The reference to class actions was important because the El Apple court then tied these 
class action cases to the use of the eight, non-exclusive, factors of Texas Disciplinary Rule 
1.04(b) emphasized by the Arthur Andersen opinion.29 The supreme court also linked the Arthur 
Andersen factors to the federal “Johnson factors”: “Arthur Andersen’s eight-factor test is similar 
to the test used by the Fifth Circuit in Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 
717–19 (5th Cir.1974), overruled on other grounds by Blanchard v. Bergeron, 489 U.S. 87, 109 
S.Ct. 939, 103 L.Ed.2d 67 (1989).”30 The El Apple court emphasized that a party applying for an 
award of attorney’s fees under the lodestar method bears the burden of documenting the hours 
expended on the litigation and the value of those hours. It acknowledged that “[w]hile Texas 
courts have not routinely required billing records or other documentary evidence to substantiate a 
claim for attorney’s fees, the requirement has merit in contested cases under the lodestar 
approach.”31  

 
 According to the El Apple court, the starting point for determining a lodestar fee award is 

the number of hours reasonably expended on the litigation. The proof should include the basic 
facts underlying the lodestar, which are: 1) the nature of the work; 2) who performed the services 
and their rate; 3) approximately when the services were performed; and 4) the number of hours 
worked. An attorney could testify to these details, but “in all but the simplest cases, the attorney 
would probably have to refer to some type of record or documentation to provide this 
information.” Thus, when there is “an expectation that the lodestar method will be used to 
calculate fees, attorneys should document their time much as they would for their own clients, 
that is, contemporaneous billing records or other documentation recorded reasonably close to the 
time when the work is performed.”32 

 
 Olivas’s attorney’s failed to meet this standard. Neither of her attorneys indicated how 

the 890 hours they spent in the aggregate were devoted to any particular task or category of 
tasks. Neither attorney presented time records or other documentary evidence. Nor did they 
testify based on their recollection of such records. The attorneys instead based their time 
estimates on generalities such as the amount of discovery in the case, the number of pleadings 
filed, the number of witnesses questioned, and the length of the trial. While all this was relevant, 
it provided none of the specificity needed for the trial court to make a meaningful lodestar 
determination. The court could not discern from the evidence how many hours each of the tasks 

28  Id. at 760 (citations omitted). 

29  Id. at 760-61 (citing, inter alia, Arthur Andersen & Co. v. Perry Equip. Corp., 945 S.W.2d 812, 818 (Tex. 
1997); TEX. DISCIPLINARY R. PROF’L CONDUCT 1.04(b)).

30  El Apple, 370 S.W.3d at 761 n.1. 

31  Id. at 762. 

32  Id. at 762-63. 
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required and whether that time was reasonable.33  
 
 The supreme court thus remanded the case to the trial court for the proper determination 

of the base lodestar amount. Interestingly, the supreme court acknowledged that, on remand, 
Olivas’s attorneys might not have contemporaneous billing records documenting their time “as 
we have not heretofore explained the proof necessary to support a fee application under the 
lodestar method.” Nevertheless, the supreme court suggested these attorneys “reconstruct their 
work in the case to provide the minimum information the trial court requires to perform a 
meaningful review of their fee application.”34 

 
 Application of El Apple 
 
In the short time since El Apple was issued, confusion has already arisen regarding when 

El Apple/ the lodestar approach should be applied.  For example, in a breach of contract case, the 
Dallas Court of Appeals – citing appellate opinions from Houston and Texarkana – recently 
stated “[c]ourts addressing the sufficiency of the evidence to support attorney’s fees awards since 
El Apple have held that the opinion has no bearing on non-lodestar awards of fees such as those 
made in breach of contract cases.”35 But there is still arguably a lack of uniformity regarding this 
rule, even within the same city: the Houston First Court of Appeals did apply the El Apple 
lodestar approach to a residential construction defect suit involving claims of breach of warranty, 
negligence, and DTPA violations,36 but the Houston Fourteenth Court of Appeals refused to 
apply El Apple to a breach of contract, quantum meruit, and promissory estoppel suit, “[b]ecause 
the lodestar method is not the method used for calculating the appropriate attorney’s fees in a 
breach-of-contract case.”37 

 
Perhaps the waters still need to settle in the wake of El Apple. In the meantime, maybe 

the practical upshot is that – out of an abundance of caution – construction attorneys might 
consider following El Apple’s direction regarding maintaining time sheets, contemporaneously 
recording such time sheets, avoiding duplicative work, exercising “billing judgment,” and other 
concepts – such as avoiding “block billing.” This is underscored by the recent spate of federal 
opinions elaborating on these points – and reducing attorney’s fees accordingly – detailed in 
Section II.c.ii.  A Texas state judge – or a federal judge applying Texas law – is arguably not 
bound by those federal opinions, but there is a chance a judge might consider them in 

33  Id. at 763. 

34  Id. at 764.

35  Metroplex Mailing Servs., LLC v. RR Donnelley & Sons Co., 410 S.W.3d 889, 900 (Tex. App.—Dallas 
2013, no pet.) (citing Concert Health Plan, Inc. v. Houston Northwest Partners, Ltd., No. 14–12–00457–
CV, 2013 WL 2382960, at *9 n. 17 (Tex. App.—Houston [14th Dist.] May 30, 2013, no pet.); Circle Ridge 
Prod., Inc. v. Kittrell Family Minerals, LLC, No. 06–13–00009–CV, 2013 WL 3781367, at *7 (Tex. 
App.—Texarkana July 13, 2013, pet. denied) 

36  D & M Marine, Inc. v. Turner, 409 S.W.3d 693, 695-96, 703 (Tex. App.—Houston [1st Dist.] 2013, pet. 
denied) 

37  Concert Health Plan, Inc. v. Houston Northwest Partners, Ltd., No. 14–12–00457–CV, 2013 WL 2382960, 
at *9 n. 17 (Tex. App.—Houston [14th Dist.] May 30, 2013, no pet.) (emphasis in original).
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determining a reasonable fee. And, of course, an arbitrator will have much broader discretion in 
considering those cases; in fact, the authors have already experienced cases where the arbitrator 
has at least taken those federal opinions into consideration.   Therefore, El Apple and the federal 
cases discussed immediately below, warrant consideration by Texas construction attorneys. 
 

II.c.ii. Reasonableness: block billing, vague entries, related issues 
 

Block billing 
 

What exactly constitutes “block billing”? Texas federal courts have recently analyzed 
block billing in detail. These courts define block billing as “the time-keeping method by which 
each lawyer and legal assistant enters the total daily time spent working on a case, rather than 
itemizing the time expended on specific tasks.”38 Another, more succinct definition is: 
“describing multiple activities in one time entry.”39 Within the context of block billing these 
courts note the party seeking recovery of attorney fees “bears the burden of proving that the 
hours claimed were reasonably expended on the litigation, and he can meet that burden only by 
presenting evidence that is adequate for the court to determine what hours should be included in 
the reimbursement.”40  

 
These courts often disfavor the practice of block billing “because it impairs the required 

reasonableness evaluation”; thus, “[w]hen time records are block billed, the court cannot 
accurately determine the number of hours spent on any particular task, and the court is thus 
hindered in determining whether the hours billed are reasonable.”41  Most courts that have 
addressed block billing have concluded that denying all block-billed attorney’s fees is not 
appropriate.42 However, some courts reviewing block-billed time entries have performed a 
percentage reduction either in the number of hours or in the lodestar figure; this might result in a 
reduction of 10% to 30% of the total award of attorney’s fees, solely because block billing was 
used.43  

38  Fralick v. Plumbers & Pipefitters Nat’l Pension Fund, No. 3:09–CV–0752–D, 2011 WL 487754, at *4 
(N.D. Tex. Feb.11, 2011). 

39  Bramlett v. Med. Protective Co. of Fort Wayne, Indiana, et. al., No. 3:09–CV–1596–D, 2010 WL 3294248, 
at *3 (N.D. Tex. Aug. 20, 2010). 

40  Merrick v. Scott, No. 3:10-CV-2172-D, 2011 WL 1938188, at *3 (N.D. Tex. May 20, 2011); Fralick, 2011 
WL 487754, at *3. 

41  Merrick, 2011 WL 1938188, at *3 (citations omitted). 

42  Id. (citations omitted). 

43  Id. (citing Lahiri v. Universal Music & Video Distrib. Corp., 606 F.3d 1216, 1222 (9th Cir. 2010) (holding 
district court’s 20% reduction for block billing was not abuse of discretion); Torres–Rivera v. O’Neill–
Cancel, 524 F.3d 331, 340 (1st Cir. 2008) (holding 15% reduction of fee request for block billing “plainly 
falls within the range of reasonableness”); Welch v. Metro. Life Ins. Co., 480 F.3d 942, 948 (9th Cir. 2007) 
(noting California State Bar’s conclusion that block billing “may increase time by 10% to 30%.”); In re 
Pierce, 190 F.3d 586, 594 (D.C. Cir. 1999) (applying 10% reduction); Gratz v. Bollinger, 353 F. Supp.2d 
929, 939 (E.D. Mich. 2005) (reducing fee request by 10% due to block billing)); see also Bramlett, 2010 
WL 3294248, at *4 (reducing attorney time by 25% due to block billing); Merrick, 2011 WL 1938188, at 
*4-9 (reducing hours by 20% due to block billing and 35% in total due to block billing, lack of billing 
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Thus – at least in federal/ lodestar cases – an attorney must consider itemizing each 
specific task in his or her time entries, or potentially face a significant reduction in the award of 
his/ her attorney’s fees.44  These opinions will no doubt draw the ire of many attorneys who bill 
hourly, perhaps rightly so. Requiring these attorney’s to assign an amount of time to each 
particular task makes sense in theory (i.e., so a court can properly evaluate what is 
“reasonable”45); but in practice, to put it delicately, it can constitute an enormous loss of one’s 
time.  
 

Billing Judgment 

Many of these recent federal opinions also emphasize the use of “billing judgment” by 
attorneys.46   The Texas Supreme Court’s El Apple opinion defined billing judgment as “the 
usual practice of law firms in writing off unproductive, excessive, or redundant hours.”47 Proving 
billing judgment thus “requires documentation of the hours charged and of the hours written off 
as unproductive, excessive, or redundant.”48  Like block billing, failing to exercise billing 
judgment might also lead to a significant reduction in one’s fees.49  

Contemporaneous Recording 

“Get your time in!” Many attorneys who bill hourly have received this email from their 
law firm (though perhaps more polite/ less terse version of it). The email is of course often sent 
to make sure invoices go out timely to the client. But there may be an additional benefit when it 
comes time to collect attorney’s fees. Failing to provide contemporaneous billing statements 
“does not preclude an award of fees per se, as long as the evidence produced is adequate to 
determine reasonable hours.”50   Nevertheless, as one might expect, “courts favor proof in the 
form of contemporaneous billing records” as better evidence of the tasks that were performed by 
the attorney.51 The El Apple court provided what might described as a definition of 

judgment, and purely clerical tasks); Fralick, 2011 WL 487754, at *10 (reducing one attorney’s time by 
25% for block billing, plus 20% for vague time descriptions, plus 30% for inadequate documentation 
related to duplicative entries). 

44  Fralick, 2011 WL 487754, at *4. 

45  Merrick, 2011 WL 1938188, at *3 (citations omitted). 

46  See Walker v. U.S. Dep’t of Hous. & Urban Dev., 99 F.3d 761, 770 (5th Cir. 1996). 

47  El Apple, 370 S.W.3d at 769 (Tex. 2012). 

48  Fralick, 2011 WL 487754, at *3 (quoting Saizan v. Delta Concrete Prods. Co., 448 F.3d 795, 799 (5th Cir. 
2006)); see Walker, 99 F.3d at 769 n.9 (recommending that fee applications document “not only hours 
claimed, but also hours written off”). 

49  E .g., Merrick, 2011 WL 1938188, at *4-9 (reducing hours by 20% due to block billing and 35% in total due 
to block billing, lack of billing judgment, and purely clerical tasks). 

50  Bramlett v. Med. Protective Co. of Fort Wayne, Indiana, et. al., No. 3:09–CV–1596–D, 2010 WL 3294248, 
at *2 (N.D. Tex. Aug. 20, 2010). 

51  Id. 



11 

contemporaneous billing records as “documentation recorded reasonably close to the time when 
the work is performed.”52 

Vague entries 

A court “may properly reduce or eliminate hours when the supporting documentation is 
too vague to permit meaningful review.”53 Therefore, “[e]xceptionally terse descriptions of 
activities do not constitute sufficient documentation” for a court to determine what attorney time 
should be compensated.54  Thus, litigants “take their chances when submitting such fee 
applications, as they provide little information from which to determine the ‘reasonableness’ of 
the hours expended on tasks vaguely referred to ... without stating what was done with greater 
precision.”55  

Some or all of the above concepts may come into play in determining the proper, 
reasonable fee to award to a construction litigant. Maintaining time sheets in accordance with the 
above guidelines could lead to greater proof regarding some or all of the Arthur Andersen factors 
(or the very similar federal Johnson factors). As we will see in the next section, of those factors, 
the most important will likely be proving the degree of success obtained. 

II.c.iii. Reasonableness: emphasis on degree of success 
 
While Arthur Andersen did not emphasize any of its eight factors, the Texas Supreme 

Court did so more recently in Smith v. Patrick W.Y. Tam Trust.56  The supreme court stated “the 
degree of the plaintiff’s overall success goes to the reasonableness of a fee award,” and “the most 
critical factor in determining the reasonableness of a fee award is the degree of success 
obtained.”57  The Texas Supreme Court has often applied this rule and reduced awards for 
attorney’s fees when the award of principal damages was reduced or less than originally 
sought.58   

In Tam Trust, Tam Trust owned a shopping center and leased space to a tenant who 
stopped making payments.  The Trust sued the tenant for breach of the lease agreement and 
initially sought $215,391.15 in actual damages at trial as well as $47,438.75 in attorney’s fees.  
The jury found the tenants liable and awarded Tam Trust $65,000.00 in damages (1/3 of the 
damages sought) but no attorney’s fees.59    The trial court granted judgment notwithstanding the 

370 S.W.3d at 763.

53  Fralick, 2011 WL 487754, at *10. 

54  Bramlett, 2010 WL 3294248, at *2. 

55  Id.
56  296 S.W.3d 545, 547 (Tex. 2009). 

57  Id. at 548 (emphasis added) (quoting Farrar v. Hobby, 506 U.S. 103, 114, (1992)). 

58  E .g., Tam Trust, 296 S.W.3d at 547; Andersen, 945 S.W.2d at 818-19 (Tex. 1997); Barker v. Eckman, 213 
S.W.3d 306, 313-14 (Tex. 2006). 

59  Id. at 546. 
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verdict on the attorney’s fees and awarded $7,500.00 to the Trust instead.60    The court of 
appeals then vacated the attorney’s fees award and rendered judgment for $47,438.75 in 
attorney’s fees.61  

The supreme court noted that although the Trust sought over $200,000.00 in damages, the 
jury awarded was much lower – only $65,000.00.  The court of appeals had nonetheless awarded 
the Trust the full amount requested for attorney’s fees, i.e., $47,438.75.  The Texas Supreme 
Court found the fees awarded by the appeals court to be unreasonable.  The supreme court stated 
the fact finder had to consider, among other things, the amount of money involved and the results 
obtained.62    The supreme court ruled that in light of the amount involved and the results 
obtained, a reasonable fee award was less than the full amount sought.  Thus, the Trust was not 
entitled to its fees as a matter of law.  

In rejecting the Trust’s claim for attorney’s fees, the Texas Supreme Court relied on the 
United States Supreme Court ruling in Farrar v. Hobby.63  In Farrar, a civil rights plaintiff 
sought $17 million in compensatory damages.  The jury awarded the plaintiffs only nominal 
damages and the district court awarded the plaintiffs $280,000 in fees, $27,932 in expenses and 
$9,730 in prejudgment interest.  The Supreme Court noted the petitioners received nominal 
damages instead of the $17 million in compensatory damages they sought.  The Court ruled that 
“if a plaintiff has achieved only partial or limited success, the product of hours reasonably 
expended on the litigation as a whole times a reasonable hourly rate may be an excessive 
amount.”  Thus, the Supreme Court held the district court awarded $280,000 in attorney’s fees 
without “considering the relationship between the extent of success and the amount of the fee 
award.”  The Supreme Court ultimately held that Tam Trust was not entitled to fees as a matter 
of law according to the record.  Because the court of appeals held otherwise, the Supreme Court 
remanded the fees issue back to the trial court for a new trial.  The jury subsequently decided that 
Tam Trust was entitled to no fees.  

In at least three other recent decisions, the Texas Supreme Court and the Beaumont Court 
of Appeals have likewise reduced attorney’s fee awards or remanded decisions to the trial court 
based on a reduction of damages to re-evaluate the attorney’s fees awarded.  In each instance the 
“results obtained” were the key factor considered.64    Other Texas courts have similarly held that 
the award should bear some reasonable relationship to the amount in controversy.65 

60  Id. at 546–47. 

61  Id. at 547. 

62  Id. at 548 (citing Andersen, 945 S.W.2d at 818; Ragsdale v. Progressive Voters League, 801 S.W.2d 880, 
881 (Tex. 1990)). 

63  506 U.S. 103, 114 (1992). 

64  Ware v. United Fire Lloyds, No. 09-12-00061-CV, 2013 WL 1932812 (Tex. App.—Beaumont 2013, no 
pet.) (mem. op., not designated for publication); Barker v. Eckman, 213 S.W.3d 306 (Tex. 2006); Young v. 
Qualls, 223 S.W.3d 312 (Tex. 2007). 

65  Travelers Ins. Co. v. Brown, 750 S.W.2d 916, 918–19 (Tex. App.—Amarillo 1988, writ denied); Hidden 
Forest Homeowners Assoc. v. Hem, No. 04-10-00551–CV, 2011 WL 6089881, at *6-7. (Tex. App.—San 
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II.d. Litigation and arbitration 

II.d.i. Litigation and arbitration: importance of pleading 

As noted, the first element for proving attorney’s fees – pleading – is often ignored.  But 
there is a key point parties often miss: to be entitled to attorney’s fees, a court will generally 
require the attorney fee claimant to plead the specific legal authority granting the claimant the 
right to fees.66 For example, a few months ago the Houston Court of Appeals, in Peterson Group, 
Inc. v. PLTQ Lotus Group, L.P., held a real estate developer/ purchaser could not recover its 
attorney’s fees against the defendant real estate seller, despite express language in the contract 
between the parties awarding attorney’s fees to the prevailing party. The appellate court so held 
because the real estate purchaser, though citing Texas Civil Practice and Remedies Code Chapter 
38 as a basis for its attorney’s fees, had failed to also cite in its pleading the real estate contract 
as an additional basis for its fees.67 Once the court of appeals had decided the purchaser was not 
entitled to fees under Chapter 38, the purchaser could not recover its fees under the contract: 
“because a court’s judgment must conform to the pleadings, see TEX.R. CIV. P. 301, a party 
who pleads for attorney’s fees only under Chapter 38 waives its claim for attorney’s fees under a 
contractual provision.”68 The Peterson opinion relied heavily upon the 2009 Texas Supreme 
Court opinion, Intercontinental Group Partnership v. KB Home Lone Star, L.P. (hereinafter “KB 
Home”), involving a suit by the homebuilder, KB, against the real estate developer it contracted 
with, Intercontinental.69 The KB Home opinion is discussed in more detail in Section IV.a. 
below, but it will suffice to say here that, like the Houston Court of Appeals in Peterson, the 
Texas Supreme Court in KB Home held the developer waived any right to attorney’s fees, despite 
an express contractual attorney’s fees provision, because the developer failed to plead for 
attorney’s fees under the contract.70 

 
However, even where a plaintiff fails to plead its authority for attorney’s fees, in certain 

situations, the defendant might not be able to sit back and assume the plaintiff has waived its 
rights to such fees. This is because some Texas courts consider the failure to plead attorney’s 
fees the proper subject of special exceptions and, when such special exceptions are not pleaded 
by the defendant, the plaintiff’s petition might be construed broadly to hold such fees were not 

Antonio, Dec. 7, 2011, no pet.) (not designated for publication) (mem. op.) (rejecting attorney fee request 
of $25,000, but affirming jury award of $728.00 noting fee request was 26 times the amount recovered.); 
Travis Law Firm v. Woodson Wholesale, Inc., No. 14-07-00204-CV, 2008 WL 4647380, at *4-5 (Tex. 
App.—Houston [14th Dist.] Oct. 21, 2008, no pet.) (not designated for publication) (mem. op.) (firm 
sought $50,887.89 in attorneys’ fees, court awarded $1,500 where attorneys’ request was for 84 times the 
principal sum recovered which created “attendant circumstances” to contradict law firm’s testimony.). 

66  Edlund v. Bounds, 842 S.W.2d 719, 731 and n.5 (Tex. App.—Dallas 1992, writ denied). 

67  No. 01–10–00529–CV, 2013 WL 6081451, at *1-2, 10-11 (Tex. App.—Houston [1st Dist.] Oct. 17, 2013, 
no pet. h.). 

68  Id. at *11 (citing Intercontinental Grp. P’ship v. KB Home Lone Star L.P., 295 S.W.3d 650, 659 
(Tex.2009)).

295 S.W.3d 650, 652 (Tex.2009)).

70  Id. at 658-59 (citing TEX. R. CIV. P. 301 regarding a court’s judgment conforming to the pleadings). 
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waived.71 For example, in Alan Reuber Chevrolet, Inc. v. Grady Chevrolet, Ltd., where the 
defendant’s own pleadings referenced the section of the plaintiff-defendant contract regarding 
attorney fee recovery, the Dallas Court of Appeals held the plaintiff could still recover attorney’s 
fees pursuant to the contract, despite having failed to cite the contractual provision in plaintiff’s 
own pleadings; the defendant had failed to raise the issue with special exceptions and the 
defendant’s own pleading citing the contractual provision showed the defendant had fair notice 
of the plaintiff’s contractual right to fees.72 The facts of Reuber are somewhat unique, but they 
underscore the strategy that litigants must consider regarding pleading attorney’s fees, depending 
on the facts of each case and the preferences of the client. 

To recover under Chapter 38, it is the plaintiff’s burden to plead and prove its compliance 
with that chapter,73 including the provisions of Section 38.002, which provide: 1) the claimant 
must be represented by an attorney; 2) the claimant must present the claim to the opposing party 
or to a duly authorized agent of the opposing party; and 3) payment for the just amount owed 
must not have been tendered before the expiration of the thirtieth day after the claim is 
presented.74 The safer course for a plaintiff is to specifically plead all three of these elements. 
But defendants in this situation must also be aware that, when a claimant only asserts in its 
petition that all conditions precedent to recovery have occurred or have been performed (Texas 
Rule of Civil Procedure 54), the plaintiff might only be required to prove those conditions 
precedent that have specifically been denied by the defendant, i.e., the requirements of Section 
38.002 specifically pointed out by the defendant.75 

 
II.d.ii. Summary Judgment 

Summary judgment is often proper as to the availability of attorney’s fees because the 
“availability of attorney’s fees is solely a question of law for the court.”76  However, the 
reasonableness and necessity of fees are typically “question[s] of fact for the jury’s 
determination.”77  Where this typically leads in construction cases is a dispute over whether the 
movant has filed a sufficient affidavit as to attorney’s fees and, if so, whether the non-movant 
has adequately contested such fees. In a recent Fort Worth Court of Appeals case involving a 
dispute over a Fraudulent Lien, the court of appeals provided good guidance regarding the 
requirements of a summary judgment attorney’s fees affidavit: “An affidavit filed by a summary 
judgment movant’s attorney that sets forth his qualifications, his opinion regarding reasonable 

71  Alan Reuber Chevrolet, Inc. v. Grady Chevrolet, Ltd., 287 S.W.3d 877, 884 (Tex. App.—Dallas 2009, no 
pet.) 

72  Id. at 880, 885-886. 

73  Shin-Con Dev. Corp. v. I.P. Inv., 270 S.W.3d 759, 768 (Tex. App.—Dallas 2008, pet. denied). 

TEX. CIV. PRAC. & REM. CODE § 38.002. 

Shin-Con, 270 S.W.3d at 768.

76  Holland, 1 S.W.3d at 95. 

KB Home, 295 S.W.3d at 657 and n. 36 (quoting, inter alia, Bocquet v. Herring, 972 S.W.2d 19, 21 (Tex. 
1998)).
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attorney’s fees, and the basis for his opinion is not conclusory and will be sufficient to support 
summary judgment if uncontroverted.”78  

II.e. Transactions: Prevailing party and the arbitrator’s award of fees (or lack thereof)79 

 Absent a contract provision to the contrary, an arbitrator typically has substantial 
discretion in deciding the amount of attorney’s fees to award to a prevailing party. Often 
construction arbitrators – as a matter of standard policy in every case – simply never award 
attorney’s fees to any party to an arbitration. That decision will often be upheld by a trial court 
unless, for example, it is shown there was an “evident miscalculation of figures” by the 
arbitrator, requiring a difficult showing that the mistake was clear, concise, and conclusive from 
the record.80   

The “prevailing party” issue – discussed in Section IV.a. – comes into play here as well. 
Specifically, in an effort to avoid getting to the end of major construction arbitration and having 
little-to-no fees awarded, construction parties should seriously consider contract language that 
requires the arbitrator to award attorney’s fees to the prevailing party and, going a step further, 
perhaps requires the arbitrator to award “all or substantially all” of such fees and states that the 
arbitrator’s failure to award such fees shall constitute a manifest disregard of the law and 
grounds for vacatur. 

I I I . 
Specific Construction Parties 

 
With these core concepts in mind, we now discuss specific construction parties and 

scenarios that may be affected by recent decisions regarding attorney’s fees. In our experience, 
the parties/ scenarios discussed below are the most common but they are by no means the only 
ones affected. For example, the first parties discussed are large general contractors and large 
design companies, and the potential impact of recent cases regarding the award of attorney’s fees 
for work by in-house counsel. Of course, there are other parties, like large subcontractor entities, 
who may have in-house counsel and thus to whom these opinions may also apply.  

 
III. a. Large general contractors/ design companies: compensation for in-house counsel 

 
 Though there is a dearth of case law on the subject, Texas courts have shown a 
willingness to award attorney’s fees for work by in-house counsel in certain instances. The idea 
is that awarding such fees – particularly in breach of contract cases – compensates the prevailing 
party for time counsel could have spent “on other corporate matters,” thus “keeping with the 

78  Brewer v. Green Lizard Holdings, LLC Series SR, 406 S.W.3d 399, 403 (Tex. App.—Fort Worth 2013, no 
pet.) 

79  The authors thank Coats Rose attorney Rick Reed (San Antonio) for raising many of the issues discussed in 
this section. 

80  Roehrs v. FSI Holdings, Inc., 246 S.W.3d 796, 813 (Tex. App.—Dallas 2008, pet. denied) (citing 9 
U.S.C.A. § 11(a) (West 1999) (Federal Arbitration Act); Crossmark, Inc. v. Hazar, 124 S.W.3d 422, 436 
(Tex. App.—Dallas 2004, pet. denied). 
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rationale of [Texas Civil Practice and Remedies Code] section 38.001.” 81  The Corpus Christi 
Court of Appeals recently reaffirmed such fees might be available for in-house counsel work in 
certain situations; but the appellate court denied the claim for in-house fees in the case before it, 
primarily because no itemized billing statements were offered to prove the work by in-house 
counsel was not “duplicative” of the work by the outside law firm.82 
 
 Good guidance on the award of in-house fees in the construction context was provided by 
the Fort Worth Court of Appeals in AMX Enterprises, L.L.P. v. Master Realty Corp.83 Master 
Realty Corp. (“MRC”) hired AMX to remediate flood damage to one of MRC’s hotels. MRC 
failed to pay AMX for a remaining balance of the contract price so AMX sued MRC for breach 
of contract, violation of the Prompt Pay Act, and foreclosure of the AMX’s constitutional lien on 
the project.  A week before trial, AMX amended its petition, including adding certain tortious 
causes of action such as money had and received and breach of fiduciary duty, among others.84 
The trial court awarded AMX its principal damages plus interest but did not award AMX any 
attorney’s fees, finding AMX had failed to prove that it had actually incurred the attorney’s fees 
it claimed. 85  
 

 The parties had submitted the issue of attorney’s fees to the trial court after the jury trial. 
AMX eventually filed five affidavits in support of its attorney’s fees claim, three sworn by its in-
house counsel and two sworn by its local counsel. MRC did not file controverting affidavits. 
Among other things, the in-house attorney attached to his affidavit sixteen pages of time entries 
reflecting work performed on the case through the end of trial; the time sheet did not reflect 
dollar charges for each entry, but it recited a total of roughly 646 hours and an “amount to be 
billed” of $129,366.67, which worked out to $200.00 per hour. In another affidavit, the in-house 
attorney stated he was the in-house counsel for AMX and received an annual salary and that the 
“fair market value of legal services” for an attorney in Dallas/ Fort Worth with similar 
qualifications was between $300 and $350 per hour.86 The affidavits of the outside, “local” 
counsel provided, among other things, a statement that his firm was hired to “assist with 
discovery and trial,” that his firm “devoted 153.10 hours of work to this case, worth $27,718.50,” 
and that the market rate for outside counsel in the Dallas/ Fort Worth area with similar 
qualifications was $300 to $350 per hour.87 

 
 The court of appeals focused its analysis on attorney’s fees under Section 38.001, though 

81  Tesoro Petroleum Corp. v. Coastal Refining Marketing, Inc., 754 S.W.2d 764, 766-67 (Tex. App.—
Houston 1988, no writ.) (citing sister state opinions). 

82  Nalle Plastics Family Limited Partnership v. Porter, Rogers, Dahlman, & Gordon, P.C., 406 S.W.3d 186, 
210-11 (Tex. App.—Corpus Christi 2013, pet. filed). 

83  283 S.W.3d 506 (Tex. App.—Fort Worth 2009, no pet.). 

84  Id. at 522. 

85  Id. at 509-510. 

86  Id. at 515. 

87  Id. 
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it also noted attorney’s fees were authorized in the case by the Prompt Pay Act and the express 
terms of the parties’ contract.88 The appellate court noted the award of attorney’s fees is 
mandatory under Section 38.001 where there is proof of the reasonableness of the fees, though 
the amount awarded is within the discretion of the trial court.89 The AMX court also listed the 
Arthur Andersen factors as among those included in the factors to be considered by the trier of 
fact in determining the amount of reasonable fees.90  

 
The appellate court then devoted significant time to analyzing whether the in-house fees 

should be calculated at the “market rate” for outside counsel or a “cost-plus” method advocated 
by MRC, which “determines the actual cost of employing in-house counsel.” The appellate court 
viewed the issues as a matter of first impression and examined the approach taken by several 
sister state courts.  It concluded the market value approach was better because it was more 
predictable for the parties, easier to administer, and prevented a losing defendant from 
benefitting from the prevailing party’s decision to control its own costs by employing in-house 
counsel.91  

 
As for the evidence presented, the appellate court noted the only evidence before the trial 

court was the in-house and outside counsel affidavits (discussed above). Such evidence, 
according to the AMX court was “uncontroverted” and the affidavit testimony was “clear, direct, 
positive, and free from inconsistency.”92 Therefore, the affidavit testimony established as a 
matter of law the necessity of the legal work performed by the in-house counsel, the market 
value range of his services, and the reasonableness of the fees requested by AMX.93  

 
However, the case was remanded to the trial court due to AMX’s failure to segregate its 

attorney’s fees, primarily in light of the tortious causes of action AMX added to its petition the 
week before trial.94  Because AMX did not segregate its fees, the appellate court could not reach 
a determination based on the record as to how much work in-house counsel “performed to 
advance these causes of action nor whether they are so intertwined with the breach of contract 
and Prompt Payment Act claims that the fees need not be segregated.”95  The AMX court made 
clear that AMX’s failure to segregate would not be a complete bar to recovery of any attorney’s 
fees by AMX: “unsegregated attorney's fees for the entire case are some evidence of what the 
segregated amount should be, and remand is required to calculate the segregated award.”96 

88  Id. at 516. 

89  Id. 

90  Id. at 517. 

91  Id. at 517-519. 

92  Id. at 520. 

93  Id. 

94  Id. at 522-523. 

95  Id. at 522 (citing Tony Gullo Motors I, L.P. v. Chapa, 212 S.W.3d 299, 314 (Tex. 2006)). 

96  Id. at 523. 
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The above cases mean there is good news and bad news for in-house counsel. The good 

news: Texas courts will at least allow a party to argue for the attorney’s fees of its in-house 
counsel and these cases at least indicate a court might award such fees.  The bad news: if you 
want to recover these fees, the best approach might be for you to track your time spent on the 
case.  In light of the above cases, the company and its in-house attorney may reconsider this 
policy, particularly for substantive, complex, time-consuming litigation. Though there are still 
very few cases on this subject, those that are available indicate in-house counsel will want to 
show: 1) the work by in-house counsel was not “duplicative” of the work by the outside law 
firm97; 2) in-house counsel is seeking compensation for the time he/she could have spent on 
other corporate matters98; 3) the actual time, in hours and minutes, spent by in-house counsel on 
the matter99; and 4) if causes of action are asserted for which attorney’s fees are not recoverable, 
segregation of the time spent on recoverable and non-recoverable causes of action.100   
 

III.b. Subcontractors/ sub-subcontractors 
III.b.i. Subcontractors/ sub-subcontractors: non-statutory bond/ Miller Act claims 

 
 Thanks to Texas Government Code Chapter 2253, a Texas public project payment bond 
claimant will have little difficulty arguing it has a statutory basis for reasonable attorney’s fees – 
though a court might still award the claimant little-to-no fees, in light of the broad discretion 
afforded by Chapter 2253.101 The same goes for other parties – typically a general contractor or 
surety – who seek to have the Chapter 2253 bond claim declared invalid in whole or in part.102  A 
greater conundrum arises on public projects not governed by Chapter 2253 – such as federal 
Miller Act projects – or private projects involve claims on a common law bond, i.e., a bond not 
governed by any statute.103 

 
 Miller Act claims 

 

97  Nalle Plastics, 406 S.W.3d at 210-11. 

98  Tesoro, 754 S.W.2d at 766-67. 

99  AMX, 283 S.W.3d at 515. 

100  Id. at 522-23. 

101 TEX. GOV’T CODE § 2253.073 (“(a) A payment bond beneficiary who has provided public work labor or 
material under a public work contract for which a payment bond is furnished under this chapter may sue the 
principal or surety, jointly or severally, on the payment bond….(b) Suit may be brought under Subsection 
(a) for: (1) the unpaid balance of the beneficiary’s claim at the time the claim was mailed or the suit is 
brought; and (2) reasonable attorney fees.”); id. § 2253.074  (“COSTS AND ATTORNEY FEES.  A court 
may award costs and reasonable attorney fees that are equitable in a proceeding to enforce a claim on a 
payment bond or to declare that any part of a claim is invalid.”).

102  Id. 

103  E.g., Johnson Service Co. v. Cinbar Engineering Co., 409 S.W.2d 471, 473 (Tex. App.—Austin 1966, no pet.) 
(defining common law bond as a bond not “required by any statute”). 
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 Texas public payment bond claimants, accustomed to attorney’s fees under Chapter 2253, 
are often surprised to find out they are generally not entitled to their attorney’s fees for a federal 
Miller Act payment bond claim.  The United States Supreme Court – along with the Fifth Circuit 
and Texas federal district courts – clearly hold attorney’s fees generally cannot be recovered by 
Miller Act claimants.104 There is an exception in that a district court may award attorney’s fees to 
a successful party “when his opponent [typically the surety] has acted in bad faith, vexatiously, 
wantonly, or for oppressive reasons.”105  Note this exception stems from the district court’s 
inherent power to sanction abusive and egregious behavior by a litigant by awarding attorney’s 
fees, not from any substantive provision of the Miller Act.106 While the district court may 
sanction a party in a Miller Act case under its inherent authority, the decision to sanction is 
solely within the discretion of the district court.107 
 

 Non-statutory/ common law payment bond claims 
 

What about a lower-tier claimant’s right to attorney’s fees on a common law payment 
bond? Those who champion a claimant’s right to fees here might rely upon dicta from the 1995 
Texas Supreme Court opinion, Great American Insurance Company v. North Austin Municipal 
Utility District No. 1, which stated a beneficiary “has a right to sue on the surety bond issued by 
[Defendant-surety] and is entitled under section 38.001 of the Texas Civil Practice and 
Remedies Code to recover attorneys’ fees as a result of [Defendant-surety’s] own default on the 
terms of its bond.”108 The idea here is that the lower-tier claimant may rely on Section 38.001(8) 
– awarding fees for breach of a written or oral contract – because suretyship “is a contract with 
three parties: the principal, the surety, and the obligee. The surety makes a direct promise to the 
obligee. …The intended beneficiary of a contract can bring suit to enforce the contract.109  

 
The counter is that Great American involved a performance bond and thus arguably only 

applies to performance bond cases, not payment bonds; even Great American recognized it did 
not apply to payment bonds, noting that Government Code Chapter 2253 would be the basis for 
the recovery of attorney’s fees on a Texas public project payment bond, but that that statutory 
analysis was inapplicable in Great American because a performance bond was involved.110 At 

104  F.D. Rich Co. v. United States ex rel. Industrial Lumber Co., 417 U.S. 116, 129 (1974); Tacon Mech. 
Contractors, Inc. v. Aetna Cas. & Surety Co., 65 F.3d 486, 489 (5th Cir. 1995); Austin Elcon Corp. v. Avco 
Corp. 590 F. Supp. 507, 517-18 (W.D. Tex. 1984). 

105  Tacon, 65 F.3d at 489 (citing Rich, 417 U.S. at 129). 

106  Tacon, 65 F.3d at 489 (citations omitted). 

107  Id.

108  908 S.W.2d 415, 428 (Tex. 1995). 

109  Id. at 427 (citations omitted). 

110  Great American, 908 S.W.2d at 428 n. 11 (“We note that the Legislature has expressly provided that a 
payment bond beneficiary who has provided public work labor or material under a public work contract 
may recover reasonable attorneys' fees in a suit against the principal or surety. TEX.GOV'T CODE §§ 
2253.073, 2253.074. These sections are inapplicable here, as MUD’s recovery against Great American is 
based upon the performance bond, rather than the payment bond”). 
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least one Texas court has recently emphasized the importance of this distinction. While relying 
upon the 1967 Texas Supreme Court decision, New Amsterdam Casualty Company v. Texas 
Industries, Inc., to deny a payment bond claimant its attorney’s fees under Chapter 38, the Fort 
Worth Court of Appeals, in C . Green Scaping, L.P. v. Westf ield Insurance Co., stated: “We do 
not read the [supreme] court’s subsequent decision in Great Am. Ins. Co. v. North Austin Mun. 
Util. Dist. No. 1, 908 S.W. 2d 415, 427– 28 & n. 11 ( Tex. 1995), as permitting the recovery of 
attorney’s fees under chapter 38 because that case dealt with recovery under a performance bond, 
not a payment bond, which the court expressly noted and distinguished in footnote eleven.”111  
 

In C . Green Scaping, general contractor SRO subcontracted with paving subcontractor 
CGS on a road construction project for the City of Fort Worth. SRO also secured a Chapter 2253 
payment bond with Westfield as the surety.112 After CGS filed suit for money owed, the trial 
court found that CGS was entitled to recover against Westfield for CGS’s principal amount owed 
but not its attorney’s fees. The court of appeals affirmed.113  CGS unsuccessfully argued on 
appeal that, “as a successful litigant, it is entitled to attorney’s fees pursuant to section 38.001 of 
the civil practice and remedies code.” Westfield responded that Government Code Chapter 2253, 
which allows a trial court to award attorney’s fees as it deems equitable, controlled the instant 
case and that the trial court did not abuse its discretion by not awarding CGS attorney’s fees. The 
court of appeals agreed with Westfield.114 In reaching its opinion, the court of appeals relied 
heavily upon the 1967 Texas Supreme Court New Amsterdam case, noting: 

 
In New Amsterdam, the trial court had granted summary judgment against the 
surety and in favor of the beneficiary on a payment bond claim. Id. at 914. The 
trial court awarded the beneficiary attorney’s fees even though article 5160, 
section 2253’s predecessor, did not allow for the recovery of attorney’s fees at 
the time. Id. at 914–15. The surety [sic] [claimant] argued that the attorney ’s 
fees were nonetheless sustainable under article 2226, the progenitor of 
chapter 38 of the civil practice and remedies code. Id. at 916. But the court 
disagreed, reasoning as follows: “[A]rticle 2226 has no application to the 
claim of an unpaid materialman against the surety on an Article 5160 payment 
bond. The claim and ensuing suit are grounded entirely on the surety 
obligation.... Respondent forcefully argues that Article 2226 [chapter 38] can 
be extended by implication to include the claim against the surety by reading 
this statute with Article 5160 which was enacted for the purpose of 
guaranteeing full and prompt payment to labor and material claimants on 
public works projects. But we cannot thus supply by implication the necessary 
statutory basis for an award of attorney’s fees. Such must be found in the terms 
of the legislative enactment.115 

111  24 S.W.3d 779, 788 n.3 (Tex. App.—Fort Worth 2008, no pet.) (emphasis added). 

112  Id. at 782. 

113  Id. at 782-83. 

114  Id. at 782-83, 788-89. 

115  C . Green Scaping, 248 S.W.3d at 788 (quoting New Amsterdam, 414. S.W.2d at 915-916) (emphasis 
added). 
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The C . Green Scaping court concluded: 

 
Here, section 2253.074 now expressly allows for an award of attorney’s fees in 
a proceeding to enforce a payment bond claim. TEX. GOV'T CODE ANN. § 
2253.074 (Vernon 2000). Like the proceedings in New Amsterdam, CGS’s 
“claim and ensuing suit are grounded entirely on the surety obligation.” New 
Amsterdam, 414 S.W.2d at 916. Consequently, we construe the trial court’s 
decision not to award CGS attorney’s fees pursuant to the terms of section 
2253.074 of the government code, not chapter 38 of the civil practice and 
remedies code.116 

 
The New Amsterdam case involved a suit by a subcontractor on a payment bond issued 

under the predecessor to Chapter 2253 (“Article 5160”); that predecessor statute contained no 
provision for the award of attorney’s fees (unlike today’s version) and importantly “[t]he 
payment bond contained no provision for attorney’s fees in event of suit.”117 The supreme 
court’s opinion in New Amsterdam was strictly “limited to the judgment item awarding 
attorney’s fees against Petitioner as surety on the bond” and the supreme court held “that 
attorney’s fees are not recoverable against Petitioner as the surety on the payment bond.”118  

 
In reaching its holding, the supreme court first noted the general rules that “attorney’s 

fees are not recoverable either in an action in tort or a suit upon a contract unless provided by 
statute or by contract between the parties” and that “statutory provisions for the recovery of 
attorney’s fees are in derogation of the common law, are penal in nature and must be strictly 
construed.”119 The supreme court also noted a critical fact: “[i]n Mundy we found the requisite 
contractual provision in the broad language of a surety bond requiring the payment of ‘all costs 
and expenses’ which might be incurred in the prosecution of a suit for a breach of the 
construction contract or on the surety bond itself” but that “no comparable provision is contained 
in the payment bond upon which this suit is based, and it is not contended by Respondent that 
authority for recovery of attorney’s fees may be found in the contract between the parties.”120 In 
language that was relied upon heavily over 40 years later by the C . Green Scaping court, the New 
Amsterdam court concluded: 

 
The claim and ensuing suit are grounded entirely on the surety obligation. The 
material was furnished not to the surety but to the contractor-
principal….Respondent forcefully argues that Article 2226 [predecessor to 
Chapter 38] can be extended by implication to include the claim against the 
surety by reading this statute with Article 5160 [predecessor to Chapter 2253] 

116  C . Green Scaping, 248 S.W.3d at 788 (emphasis added). 

117  414 S.W.2d 914, 914-915 (Tex. 1967). 

118  Id. at 915. 

119  414 S.W.2d at 915 (emphasis added). 

120  Id. 
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which was enacted for the purpose of guaranteeing full and prompt payment to 
labor and material claimants on public works projects. But we cannot thus 
supply by implication the necessary statutory basis for an award of attorney’s 
fees. Such must be found in the terms of the legislative enactment.121 

 
One might say there is no clear answer regarding whether lower-tier claimants can 

recover attorney’s fees on common law payment bonds. What is clear is that those claimants 
seeking attorney’s fees in this scenario will emphasize Great American and its progeny, 
while those opposing fees will rely upon the New Amsterdam line of cases. 
 

III.b.ii. Subcontractors/ sub-subcontractors: the Trust Fund Act 
 
 Lower-tier claimants should be aware that they might be entitled to recover attorney’s 
fees for a cause of action under the Texas Trust Fund Act.122  The recent case law potentially 
allowing such fees – and case law disallowing such fees – is discussed in more detail in Section 
IV.c. below. Rather than repeat that analysis here, readers are directed to that section of the paper 
for further analysis. 
  

III.c. Sureties: attorney’s fees and interest on fees in excess of the bond’s penal 
sum123 

 
First, sureties should of course also be aware of the cases in Section II.b.i. above, 

regarding a lower-tier claimant’s recovery against a payment bond surety where no statutory 
authority for attorney’s fees exists. Second, a recent Texas case underscores important questions 
regarding collecting fees over the amount of a bond’s penal sum. The 2011 Houston Court of 
Appeals opinion, Nova Casualty Company v. Turner Construction Company, dealt primarily 
with issues relating to whether a subcontractor’s performance bond surety was properly notified 
by the general contractor.124  But interestingly, at the end of the opinion, the court of appeals 
affirmed the trial court’s summary judgment ordering the general contractor recover from the 
surety $415,000, “representing the full penal sum of the bond” and attorney’s fees of $314,000 
for services rendered through judgment and prejudgment interest of $14,564.38 on the attorney’s 
fees the contractor paid to its attorneys.125  

 
The Nova court discussed and upheld the trial court’s award of interest on attorney’s fees 

in excess of the bond’s penal sum; for whatever reason, the Nova court did not substantively 
discuss the award of the attorney’s fees in excess of the bond, though it seems the only issue 
presented to the court was the interest on the fees, not the fees themselves.  The Nova court noted 

121  Id. at 916. 
122  TEX. PROP. CODE §§ 162.001-.033. 

123  The authors particularly thank attorney Tom Barber, Coats Rose (League City), for originally emphasizing 
the import of the Nova opinion below as relates to attorney’s fees in excess of the bond’s penal sum. 

124  335 S.W.3d 698, 699-705 (Tex. App.—Houston [14th Dist.] 2011, no pet.). 

125  Id. at 703.
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there was a split of authority among Texas courts regarding the award of prejudgment interest on 
attorney’s fees before judgment.126 However, the appellate court noted that it had recently stated 
that an award of equitable prejudgment interest on attorney’s fees was within a trial court’s 
discretion.127  “In light of this authority,” the Nova court could not say the trial court abused its 
discretion in awarding prejudgment interest on attorney’s fees that Turner had already paid prior 
to the trial court’s entry of judgment.128  

 
The general rule in Texas is that a surety cannot be liable for an amount greater than the 

penal sum of the bond, unless the bond expressly provides otherwise.129  This general rule has 
certainly been applied to hold in certain cases that attorney’s fees could not be awarded against a 
surety to the extent such fees exceeded the penal sum of the bond130; and one might expect this 
rule to also generally apply to interest on those attorney’s fees.131 But in the 1995 Great 
American case, the Texas Supreme Court did recognize one potential exception to this rule, 
holding a performance bond obligee – expressly named as obligee on the bond – could recover 
its attorney’s fees in excess of the penal sum, where the obligee successfully proved the surety 
(not just the principal) defaulted on the bond.132 The Nova case – while not citing Great 
American, or really any case regarding awards in excess of the penal sum – reaffirmed this 
concept and also clearly allowed prejudgment interest on attorney’s fees to be a part of that 
award against the performance bond penal sum.  

 
As frequently is the case when assessing surety liability, the express language of the bond 

and incorporated contract documents, if any, will play a major role.133  But sureties generally 
must at least be aware of the existence of these cases as potentially increasing their liability 
exposure. 

126  Id. at 706 (citing Carbona v. CH Med., Inc., 266 S.W.3d 675, 688 (Tex. App.—Dallas 2008, no pet.) 
(prejudgment interest cannot be recovered on attorney’s fees under any circumstances); Williams v. 
Colthurst, 253 S.W.3d 353, 362 (Tex. App.—Eastland 2008, no pet.) (allowing award of prejudgment 
interest on fees paid prior to judgment in a breach of lease case); A.V.I., Inc. v. Heathington, 842 S.W.2d 
712, 717 (Tex. App.—Amarillo 1992, writ denied) (permitting recovery of prejudgment interest on fees 
actually paid prior to judgment in DTPA case)). 

127  Id. (citing Kurtz v. Kurtz, No. 14–08–00351–CV, 2010 WL 1293769, at *11 (Tex. App.—Houston [14th 
Dist.] Apr. 6, 2010, no pet.)). 

128  Nova, 335 S.W.3d at 706. 

129  Colonial Am. Cas. & Surety Co. v. Scherer, 214 S.W.3d 725, 731-734 (Tex. App.—Austin 2007, no pet.); 
Great Am. Ins. Co. v. North Austin MUD No. 1, 908 S.W.2d 415, 427 (Tex.1995). 

130  Scherer, 214 S.W.3d at 731-35; Old Republic Surety Co. v. Cross, 27 S.W. 3d 35, 37 (Tex. App.—San 
Antonio 2000, pet. denied); West v. Triple B Services, LLP, 264 S.W.3d 440, 453 (Tex. App.—Houston 
[14th Dist.] 2008, no pet.). 

131  E .g., Great American, 908 S.W.2d at 427. 

132  908 S.W.2d at 427-28.

133  The performance bond in Nova was a “standard” American Institute of Architects (AIA) Document 311 
bond form, which typically expressly names the obligee, as the AIA 311 form did in Nova. 335 S.W.3d at 
700-01. 
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I V . 

Construction Causes of Action 
 
 Parties often do not specify the recovery of attorney’s fees in their contract and, even if 
they did, a plaintiff who was not a party to such a contract could be out of luck. Therefore, 
parties must be aware of which causes of action have a statutory basis for recovery of attorney’s 
fees. Some of these are already known to construction attorneys; but even those statutes also 
present other unanticipated issues.  Further, recent case law yields surprising answers regarding 
whether litigants can recover attorney’s fees, even where the applicable statute seems to clearly 
answer the question. 
 

IV.a. Breach of contract/ express warranty 
 
 As many construction attorneys know, a breach of contract plaintiff generally has a right 
to its attorney’s fees under Civil Practice and Remedies Code Section 38.001, which provides: 
“A person may recover reasonable attorney’s fees from an individual or corporation, in addition 
to the amount of a valid claim and costs, if the claim is for … an oral or written contract.”138 The 
intent of this statute of course was to allow the plaintiff to recover his full damages from the 
wrongdoer defendant.139  This claimant, as with any other claimant under Section 38.001 must 
also still show: 1) the claimant was represented by an attorney; 2) the claimant presented the 
claim to the opposing party or to a duly authorized agent of the opposing party; and 3) payment 
for the just amount owed was not tendered before the expiration of the 30th day after the claim 
was presented.140 
 
 Thus, the elements a claimant must prove to recover attorney’s fees for breach of contract 
under Chapter 38 can be summarized as follows: 
 

1. claimant prevailed on its breach of contract claim and recovered damages 
(money or something of value); 

2.  claimant presented its claim to defendant;  
3.  claimant did not receive payment within thirty days of presenting his 

138  TEX. CIV. PRAC. & REM. CODE § 38.001. 

139  HOUSE COMM. ON JUDICIARY, BILL ANALYSIS, Tex. H.B. 452, 65th Leg., R.S. (1977) (“[p]resent law makes 
no provision for the recovery of attorney's fees in suits on oral or written contracts. This bill would assist 
the party injured by breach of a small contract by allowing him to recover attorney fees from the breaching 
party rather than bearing the cost himself.”); HOUSE STUDY GROUP, BILL ANALYSIS, Tex. H.B. 452, 65th 
Leg., R.S. (1977) (“Expanding the recovery of attorney's fees would serve the ends of justice. Generally, 
the winner in a lawsuit cannot make the loser pay attorney's fees, unless there is a specific authorization in 
the law or a contract with that provision. Many times a person with a valid, but small, claim will not bother 
to go to court because the lawyer's fees are almost as much as the possible proceeds of the suit, sometimes 
more. Even in a lawsuit involving a lot of money, the losing party in effect prevents the winner from 
getting the full amount, because the winner must pay his attorney. Either way, it’s not right for a person to 
be deprived of his full damages from a wrongdoer.”). 

TEX. CIV. PRAC. & REM. CODE § 38.002.
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claim; and 
4.  claimant’s fees were reasonable and necessary.141 

 
These elements raise other issues in construction cases, discussed immediately below. 
 

Breach of contract/ warranty: proof of “damage” recovery: zero damages, nominal 
damages, proportionately low damages 

 
 Zero damages vs. injunctive relief, rescission, specific performance  
 
A key issue that arises under Section 38.001(8) is whether the plaintiff has recovered 

damages on its claim.  The Texas Supreme Court recently reaffirmed the general rule that, under 
Section 38.001(8): “to qualify for fees under the statute, a litigant must prevail on a breach of 
contract claim and recover damages.”142 Therefore, where a court finds the defendant in fact 
breached the contract but the plaintiff was not damaged by such breach – i.e., awarding zero 
damages – the court might find the plaintiff has not “prevailed” for purposes of awarding 
attorney’s fees and deny the plaintiff such fees.143   

 
This requirement to recover damages might best be described as “a recovery of money, 

or at least something of value. ”144 This is taken from the Houston Court of Appeals Butler v. 
Arrow Mirror & Glass, Inc., which provides good guidance on this issue, particularly in the 
context of injunctive relief. In Butler, the court of appeals affirmed the trial courts issuance of a 
permanent injunction, which enjoining William Butler and his glass and mirror re-glazing 
company, ReGlaze incorporated, from selling and/or installing mirrors and glass products in new 
residential construction in Harris and Fort Bend Counties.  The injunction was sought by Butler’s 
former employer, Arrow, pursuant to a non-compete covenant in Butler’s employment 
agreement. But though the trial court granted the injunctive relief, it awarded no other monetary 

141  Id. §§ 38.001, 38.002; Reynolds v. Nagely, 262 S.W.3d 521, 530 (Tex. App.—Dallas 2008, pet. denied). 

Ashford Partners, Ltd. v. Eco Resources, Inc., 401 S.W.3d 35, 40-41 (Tex. 2012) (citing MBM Fin. Corp. 
v. Woodlands Operating Co., 292 S.W.3d 660, 666 (Tex. 2009); Mustang Pipeline Co. v. Driver Pipeline 
Co., 134 S.W.3d 195, 201 (Tex. 2004) (per curiam)).

E .g. Mustang Pipeline Co., Inc. v. Driver Pipeline Co., Inc., 134 S.W.3d 195, 201 (Tex. 2004) (“While 
Mustang did have a valid claim against Driver, it was not entitled to recover attorney’s fees because it was 
not awarded damages on its breach of contract claim.”) (citing Green Int’l, Inc. v. Solis, 951 S.W.2d 384, 
390 (Tex. 1997)). 

144  Butler v. Arrow Mirror & Glass, Inc., 51 S.W.3d 787, 797 (Tex. App.—Houston [1st Dist.] 2001, no pet.) 
(emphasis in original) (quoting ITT Commercial Fin. Corp. v. Riehn, 796 S.W.2d 248, 256 (Tex.App.—
Dallas 1990, no writ); see also Newpark Mats and Integrated Servs., L.L.C. v. Terra Contracting, No. H–
13–1440, 2014 WL 109460, at *2 (S.D. Tex. Jan. 10, 2014) (citing Butler and Rodgers v. RAB Investments, 
Ltd. (816 S.W.2d 543, 551 (Tex. App.—Dallas 1991, no pet.)) for notion that “damages” required by 
Section 38.001 are not necessarily limited to monetary award based on a pecuniary loss, but one must 
recover “at least something of value.”). 
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damages to Arrow and therefore denied Arrow its attorney’s fees, which totaled approximately 
$30,000.145 The court of appeals reversed the trial court on the attorney’s fees issue.  

The court of appeals acknowledged frequently cited language from the Texas Supreme 
Court’s Green v. Solis opinion, which stated, to recover attorney’s fees under Section 38.001, “a 
party must (1) prevail on a cause of action for which attorney’s fees are recoverable, and (2) 
recover damages.”146 But the Butler court stated “the required ‘damages’ are not limited to a 
monetary award based on a pecuniary loss”; the court emphasized the language in Section 
38.001(8), providing for attorney’s fees “in addit ion to the amount of a valid claim.”147  The 
Butler court emphasized the prevailing party, Arrow, had obtained a valuable permanent 
injunction against Butler and ReGlaze. Although Arrow did not prove its lost profits and obtain 
money damages, it did demonstrate that a restraint on Butler’s and ReGlaze’s business activities 
was necessary to protect Arrow’s goodwill and business interests. The injunction thus had “the 
direct effect of removing Butler and ReGlaze from competition with Arrow for its customers, 
which was of considerable value to Arrow.”  Thus, a recovery of attorney’s fees by Arrow was in 
fact “an addition to Arrow’s relief.”148 

 
Relatedly, in the 2009 Texas Supreme Court KB Home case noted above, the supreme 

court – while construing the prevailing party language in the parties’ contract149 – noted that “to 
prevail, a claimant must obtain actual and meaningful relief, something that materially alters the 
parties’ legal relationship. That is, a plaintiff must prove compensable injury and secure an 
enforceable judgment in the form of damages or equitable relief.”150 The supreme court 
acknowledged that in certain situations, even though a plaintiff was awarded no monetary 
damages, the plaintiff could still be deemed a prevailing party where the plaintiff obtained 
“rescission of the contract, specific performance, an injunction, or a declaratory judgment.”151 
But in the case before the supreme court, where KB only sought money damages of 
approximately $1 million and was awarded zero money damages, KB could not be deemed a 
prevailing party.152 

145  Butler, 51 S.W.3d at 790-91, 797. 

146  Butler, 51 S.W.3d at 796 (quoting Green Int ’l, Inc. v. Solis, 951 S.W.2d 384, 390 (Tex.1997). 

147  Butler, 51 S.W.3d at 797 (emphasis in original) (quoting TEX. CIV. PRAC. & REM. CODE § 38.001(8). 

148  Id. (emphasis in original). 

149  Though KB Home addressed contractual prevailing party language in the context of attorney’s fees – not 
Chapter 38 – the supreme court noted that, while sometimes the analysis might differ, the analysis is often 
the same. E.g., KB Home, 295 S.W.3d at 662 (“Whether seeking attorney’s fees under Chapter 38 (which 
impliedly requires a claimant to first recover damages) or under this contract (where the jury denied the 
claimant’s sole basis for recovery), the bottom line is the same: As there was no award to the client, there 
can be no attorney’s fee award either.”) (citations omitted). Chapter 38 and related case law was therefore 
“instructive,” though technically “not controlling” regarding the case before the KB Home court. Id. at 653. 

150  KB Home, 295 S.W.3d at 652 (citing Farrar v. Hobby, 506 U.S. 103, 111–12 (1992)). 

151  Id. at 659.
152  Id. 
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 Nominal damages 
 
What about nominal damages? The Texas Supreme Court had the chance to address this 

question – twice, in fact, on the same day – but it punted both times and still has not provided a 
clear answer.153 In 2012, the United States District Court for the Eastern District of Texas, 
construing Texas law, provided some clarity on this issue and held that nominal damages were 
not sufficient to recover attorney’s fees.154 The reasoning, according to the federal court, was that 
Texas courts would “treat an award of nominal damages as equivalent to an award of no 
damages in determining whether a party who asserts a claim of breach of contract is a ‘prevailing 
party’ for purposes of an attorney’s fee award.”155 

 
The potential award of zero or nominal damages can be significant in construction 

litigation. Many attorneys have been involved in large, complex construction litigation where it 
appeared likely a builder had committed several contract breaches, but whether those breaches 
would lead to recoverable damages was in question.  Similarly, in the 2009 KB Home case noted 
above, the jury found the developer, Intercontinental, had breached a written contract with KB 
Home but it awarded zero dollars in damages; the Texas Supreme Court held that the award of 
attorney’s fees in that case was improper because KB Home “got nothing except a jury finding 
that Intercontinental violated the contract. It recovered no damages; it secured no declaratory or 
injunctive relief; it obtained no consent decree or settlement in its favor.”156 The plaintiff in this 
situation must be mindful of the fact that it may obtain a favorable verdict on its breach of 
contract claim but still end up taking a significant loss due to unrecoverable attorney’s fees. 
Construction companies would also be wise to ensure that any attorney fee language in their 
contract expressly requires the award of attorney’s fees to the prevailing party even if that party 
recovers zero or nominal damages.157 

 

MBM Fin. Corp. v. Woodlands Operating Co., 292 S.W.3d 660, 666 (Tex. 2009) (noting the supreme court 
had “never said whether nominal damages are enough” to support an award of attorney’s fees but electing 
not to answer the question because the fee claimant at issue could not even recover nominal damages); 
Intercontinental Group Partnership v. KB Home Lone Star L.P., 295 S.W.3d 650, 657 (Tex. 2009).

154  Versata Software, Inc. v. Internet Brands, Inc., 902 F. Supp.2d 841, 864 (E.D. Tex. 2012) 

155  Id.

156  KB Home, 295 S.W.3d at 652, 655. Though KB Home addressed contractual prevailing party language in 
the context of attorney’s fees – not Chapter 38 – the supreme court noted that, while sometimes the analysis 
might differ, the analysis is often the same. E .g., KB Home, 295 S.W.3d at 662 (“Whether seeking 
attorney’s fees under Chapter 38 (which impliedly requires a claimant to first recover damages) or under 
this contract (where the jury denied the claimant’s sole basis for recovery), the bottom line is the same: As 
there was no award to the client, there can be no attorney’s fee award either.”) (citations omitted). Chapter 
38 and related case law was therefore “instructive,” though technically “not controlling” regarding the case 
before the KB Home court. Id. at 653. 

157   Versata, 902 F. Supp. at 863 (“In cases … in which the parties have addressed the attorney’s fee issue in 
their contracts, the statute does not control, as the parties ‘are free to contract for a fee-recovery standard 
either looser or stricter’ than the fee-recovery standards provided by statute, and courts are bound by the 
parties’ choice.”) (citations omitted).
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Significantly low damages 
 
Generally, simply because a party is awarded an amount of money significantly lower 

than the attorney’s fees it requests, or significantly lower than the principal amount it originally 
sought, that alone will not precluded it from being deemed a “prevailing party” under Section 
38.001, entitling the party to at least some attorney’s fees. The attorney’s fees might be reduced – 
perhaps substantially so – based on a challenge to their reasonableness. But that goes more to 
issues like reducing fees based on the relative success of the party (discussed in Section II.c.iii. 
above), not whether the party is entitled to attorney’s fees to begin with.  

A good example is found in the 2014 case of Crisp Analytical Lab, L.L.C. v. Jakalam 
Properties, Ltd.158  There a warehouse renovator, Jakalam, sued a testing lab for breach of an 
oral contract, stemming from the lab’s improper diagnosis of asbestos in the warehouse at issue. 
The jury awarded Jakalam only $513 in principal damages – apparently based on money Jakalam 
had to pay to a second asbestos remediator – for its breach of contract claim; but the jury also 
awarded Jakalam $49,500 in attorney’s fees.159 The court of appeals affirmed the attorney’s fees 
award, noting “because the jury awarded Jakalam some damages on its breach of contract claim, 
Jakalam was a prevailing party under section 38. 001(8) and entitled to $49,500 in attorney’s 
fees.”160 The Crisp court noted the lab had not raised any challenge regarding the reasonableness 
of the $49,500 award161; such a challenge might have led to a reduction, perhaps significant, in 
the amount of fees awarded (though, again, it would not have precluded Jakalam from being 
deemed a prevailing party), perhaps based on a discussion centering around the Rule 1.04/ 
Arthur Andersen factors, especially as to the degree of success involved.162 

Similarly, in Mira Mar Development Corp. v. City of Coppell, the trial court improperly 
held the appellant could not be considered a “prevailing party” because it had recovered only 
approximately $40,000 while seeking over $800,000 in damages.163 The Dallas Court of Appeals 
reversed and held that, to the extent appellant recovered $40,000, it was a prevailing party and 
entitled to recover reasonable attorney’s fees.164  The difference in the amount awarded verses 
the amount sought did not matter to the prevailing party analysis. Though not a Section 38.001 
case, the Mira Mar court based its prevailing party analysis on the definition of prevailing party 
in the KB Home opinion.165 

158  No. 05–12–01311–CV,  2014 WL 117415 (Tex. App.—Dallas Jan. 13, 2014, no pet. h.) (not designated for 
publication) 

159  Id. at *2, 6-7. 

160  Id. at *7 (emphasis added). 

161  Id. 

162  Arthur Andersen, 945 S.W.2d at 818 (citing TEX. DISCIPLINARY R. PROF’L CONDUCT 1.04(b)). 

163  No.05–10–00283–CV, 2013 WL 5524860, at *24 (Tex. App.—Dallas Oct.7, 2013, no pet.) (op. nunc pro 
tunc, not designated for publication) 

164  Id.  

165  Id. (citing Intercontinental Group P'ship v. KB Home Lone Star L.P., 295 S.W.3d 650, 652 (Tex.2009)).
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Breach of contract/ warranty: defense of breach claim and the import of 
contractual “prevailing party” language 

 
 Generally, a litigant will not be entitled to attorney’s fees under Section 38.001 for only 

defending a breach of contract claim, i.e., the defendant files an answer but makes no affirmative 
claim of its own.  This rule has certainly been applied in construction cases.166 This gets back to 
the American Rule, followed by Texas courts, that litigants are generally “responsible for their 
own attorney’s fees and expenses in litigation.”167 

 
 If a party wants to recover its attorney’s fees for defending a breach of contract claim, 

then, it is critical to expressly provide so in the contract between the parties. The contract 
language must expressly provide for attorney’s fees to the prevailing party and state that 
“prevailing party” includes a party who successfully defends against a breach of contract claim. 
Texas courts in particular specifically allow parties to draft attorney fee language in their 
contracts under a “standard either looser or stricter than Chapter 38’s.”168 When the parties 
include such a provision in their contract, Texas courts hold the language of the contract 
controls, rather than the language of Chapter 38.169  Thus, “a party who successfully defends a 
breach of contract claim but does not recover damages might be entitled to attorney’s fees under 
a contractual provision even though he would not be entitled to attorney’s fees under Chapter 
38.”170  

  
 The Houston Court of Appeals recently provided a good indication about how courts 

might define “prevailing party” where the parties fail to do so in their contract. In Bhatia v. 
Woodlands North Houston Heart Center, PLLC, the appellate court defined “prevailing party” as 
“[a] party in whose favor a judgment is rendered, regardless of the amount of damages awarded” 
or “the party that prevails on the ‘main action’ or the ‘main issue’ in the litigation.”171  For a 
defendant, this would mean “successfully defending on the main action” and “[t]ypically, this 

Polansky v. Berenji, 393 S.W.3d 362, 368 (Tex. App.—Austin 2012, no pet.) (holding builders were not 
entitled to attorney’s fees where builders only filed general denial to homeowner’s breach of contract 
claim, which also sought attorney’s fees under Chapter 38, noting “Chapter 38 does not provide for 
recovery of attorneys’ fees by defendants who only defend against a plaintiff's contract claim and do not 
present their own contract claim.”); see also American Airlines, Inc. v. Swest, Inc., 707 S.W.2d 545, 547 
(Tex. 1986) (holding defendant could not recover attorneys’ fees under predecessor to Section 38.001 when 
defendant did not present contract claim); Brockie v. Webb, 244 S.W.3d 905, 910 (Tex. App.—Dallas 
2008, pet. denied) (“Section 38.001 does not provide for attorney’s fees in the pure defense of a claim.”).

167  Ashford Partners, Ltd. v. ECO Res., Inc., 401 S.W.3d 35, 41 (Tex. 2012). 

168  Peterson Group, Inc. v. PLTQ Lotus Group, L.P., No. 01–10–00529–CV, 2013 WL 6081451, at *11 (Tex. 
App.—Houston [1st Dist.] Oct. 17, 2013, no pet. h.) (quoting Intercontinental Grp. P’ship v. KB Home 
Lone Star L.P., 295 S.W.3d 650, 653 (Tex.2009)). 

169  Peterson, 2013 WL 6081451, at *11 (citing Intercontinental, 295 S.W.3d at 654-56). 

170  Peterson, 2013 WL 6081451, at *11 (citations omitted).
171  396 S.W.3d 658, 670 (Tex. App.—Houston [14th Dist.] 2013, pet. denied) (citations omitted).  
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would mean obtaining a take-nothing judgment on the main issue or issues in the case.”172  
While there is this potential fallback definition of a “prevailing party” where the contracting 
parties fail to define that term, contracting parties would of course still be well advised to 
provide a clear, express definition of “prevailing party” in their contract, rather than relying upon 
a court to do so. 

 
Breach of contract/ warranty: breach of warranty under Section 38.001(8) 
 

 What about a breach of an express warranty? One would expect this claim to be covered 
by Section 38.001(8).  But recent courts of appeal decisions had muddied the waters, indicating 
attorney’s fees might not be recoverable under Section 38.001(8) for breach of an express 
warranty.173  However, the Texas Supreme Court, in its 2008 Medical City Dallas, Ltd. v. 
Carlisle Corporation opinion, disagreed with those courts and made clear that attorney’s fees 
will generally be available for breach of warranty under Section 38.001(8).174 
 

IV.b. Declaratory Judgment 
 
 Practitioners often tack on to their petition a claim for relief under the Uniform 
Declaratory Judgment Act (“UDJA”).175  The perceived advantages are at least two fold as to 
attorney’s fees: 1) the UDJA provides a clear statutory basis for attorney’s fees, stating: “In any 
proceeding under this chapter, the court may award costs and reasonable and necessary 
attorney’s fees as are equitable and just”176; and 2) a claimant might not have to prove it is a 
“prevailing party,” as the court can simply award fees because they are “equitable and just.”177 
 
 This strategy might pay off.178 But practitioners must also proceed with caution. First, 
Texas courts admonish that simply re-pleading a claim as one for a declaratory judgment cannot 
serve as a basis for attorney’s fees, since that would abolish the American Rule and make fees 

172  Id.  

173  E .g., JHC Ventures, L.P. v. Fast Trucking, Inc., 94 S.W.3d 762, 769 (Tex.App.-San Antonio 2002, no pet.) 
(holding Section 38.001(8) did not encompass breach of warranty claims); Harris Packaging Corp. v. Baker 
Concrete Const. Co., 982 S.W.2d 62, 69 (Tex.App.-Houston [1 Dist.] 1998, pet. denied) (same). 

174  251 S.W.3d 55, 63 (Tex. 2008) (“Because Texas Civil Practice and Remedies Code section 38.001(8) 
permits an award of attorney’s fees for a suit based on a written or oral contract, and because we conclude 
that breach of an express warranty is such a claim, the court of appeals erred in reversing Medical City’s 
attorney’s fees award in connection with its successful claim for breach of an express warranty.”). 

175  TEX. CIV. PRAC. & REM. CODE § 37.001-.011. 

176  Id. § 37.009. 

177  Id. 

178  E .g., Gulf Liquids New River Project, LLC v. Gulsby Eng’g, Inc., 356 S.W.3d 54, 84 (Tex. App.—Houston 
[1st Dist.] 2011, no pet.) (awarding performance bond surety attorney’s fees against owner/ obligee based 
on surety’s suit for declaratory judgment that owner defaulted on underlying contract); KB Home, 295 
S.W.3d at 659. 
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“available for all parties in all cases.”179 The declaratory judgment claim therefore must do more 
“than merely duplicate the issues litigated” via the contract or tort claims pleaded.180  Further – 
due to the broad language in the UDJA’s attorney’s fees provision – a party who successfully 
defends against a UDJA claim might be entitled to its attorney’s fees under the UDJA.181  Thus 
the risks and rewards of pleading under the UDJA must of course be carefully considered in each 
particular case. 
 

IV.c. The Trust Fund Act 
 

There is no express provision for attorney’s fees in the Texas Trust Fund Act.182 The 
word “attorney” – or some derivation thereof – is not even mentioned.183  You would think that 
would end the discussion. 

 
But the Amarillo and Austin courts of appeal have opened the door to attorney’s fees for 

some Trust Fund Act claims.  In a somewhat strange opinion - Perry & Perry Builders, Inc. v. 
Galvan184 - the Austin Court of Appeals at least allowed the possibility of recovering Trust Fund 
Act attorney’s fees. Galvan was a plastering sub-subcontractor on a church project. Galvan 
eventually sued – among other parties and causes of action – the general contractor, Perry, under 
quantum meruit and Trust Fund Act causes of action. The court of appeals held that Gavlan had 
performed compensable work for Perry and that Perry had violated the Trust Fund Act by 
improperly retaining certain funds the church paid to Perry.185  Importantly, the court of appeals 
expressly concluded “attorney’s fees are available under the [sic] Galvan’s claim for 
misapplication of trust funds.”186 The court of appeals expressly acknowledged that the Trust 

179  Etan Indus., Inc. v. Lehmann, 359 S.W.3d 620, 624 (Tex. 2011) (quoting MBM Fin. Corp. v. Woodlands 
Operating Co., 292 S.W. 3d 660, 669 (Tex. 2009)). 

180  E tan, 359 S.W.3d at 624 (citing MBM, 292 S.W.3d at 670. 

181  E .g., Hartford Cas. Ins. Co. v. Budget Rent-A-Car Systems, Inc., 796 S.W.2d 763, 771 (Tex. App.—Dallas 
1990, writ denied) (“The attorney’s fee provision of the declaratory judgment statute is somewhat more 
expansive: ‘In any proceeding under this chapter, the court may award [to either party ] costs and 
reasonable and necessary attorney's fees as are equitable and just.’ TEX.CIV.PRAC. & REM.CODE ANN. 
§ 37.009 (emphasis added). Thus, where a claimant or a counter-claimant has properly invoked the 
declaratory judgment statute, either party may plead for and obtain attorney’s fees. See F irst Nat ’l Bank v. 
John E . Mitchell Co., 727 S.W.2d 360, 363 (Tex.App.—Amarillo 1987, writ ref’d n.r.e.); District Judges v. 
Commissioners Court, 677 S.W.2d 743, 746 (Tex.App.—Dallas 1984, writ ref'd n.r.e.). The award of 
attorney’s fees is not limited to the plaintiff or to the party affirmatively seeking declaratory relief.”).

182  TEX. PROP. CODE § 162.001-.033. 

183  Id. 

184  No. 03-02-00091-CV, 2003 WL 21705248 (Tex. App.—Austin July 24, 2003, no pet.) (mem. op., not 
designated for publication). 

185  Id. at *1-5. 

186  Id. at *8. 
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Fund Act does expressly authorize attorney’s fees.187  The appellate court also acknowledged 
attorney’s fees “cannot be awarded unless such recovery is provided for by statute or by contract 
between the parties.”188 

 
But the court of appeals went on to compare Galvan’s Trust Fund claim to a quantum 

meruit claim. Because attorney’s fees were allowed for quantum meruit under Section 38.001, 
the court seemed to argue, fees should also be allowed for the Trust Fund claim at issue: 
“Attorney’s fees are recoverable on a quantum meruit claim because such claims fall within a 
general statute authorizing recovery of attorney’s fees ‘if the claim is for: (1) rendered services; 
(2) performed labor; [or] (3) furnished material....’ Tex. Civ. Prac. & Rem. Code Ann. § 38.001.”  
Galvan’s requested relief under the Trust Fund Act was “similar to his requested relief under his 
quantum meruit theory.” Further, the court noted, the Trust Fund Act “was intended to ensure 
that funds paid for construction projects reach the people or companies providing labor and 
materials for the projects.” In both his quantum meruit and his Trust Fund Act claims, Galvan 
sought “payment for work performed on the construction project. He …[did] not seek recovery 
under any consequential or punitive tort damage theory.” Thus, according to the court of appeals, 
like quantum meruit, Galvan’s request for an award equal to the amount of funds that were 
intended to compensate him for work provided was within Section 38.001. The court of appeals 
concluded that attorney’s fees are available for a claim that construction trust funds were 
misapplied if the relief requested was compensation for work performed or materials supplied. 
Because Galvan’s claim was “thus limited,” the court could not render judgment as a matter of 
law that he recover no attorney’s fees on his claim.189 
 

The court of appeals also stated part of its reasoning in an interesting footnote: “It is also 
true that the trust fund scheme does not expressly authorize civil suits to enforce its terms, but 
such suits are allowed.   Lively v. Carpet Servs., Inc., 904 S.W.2d 868, 871-73 (Tex.App.-
Houston [1st Dist.] 1995, writ denied).” This seemed to allow the court of appeals to feel more 
comfortable stepping away from the express provisions of the Trust Fund Act. 

 
The Fort Worth Court of Appeals reached essentially the opposite conclusion in Larrison 

v. Catalina Design.190 There, Larrison Construction Texas, Inc. (“LCTI”), a general contractor, 
contracted with masonry subcontractor Catalina on three commercial construction projects. 
During the project, Ralph Larrison (“Larrison”) was the owner of LCTI. Catalina sued LCTI and 
Larrison, among others, for nonpayment. Catalina’s only cause of action against Larrison was for 
Trust Fund Act violations.191 Unlike Perry, the Fort Worth Court of Appeals held that Catalina 
was not entitled to attorney’s fees against Larrison, despite the existence of Section 38.001.  

187  Id. (“Perry concedes that an attorney’s fees award is authorized for a quantum meruit claim, but correctly 
notes that the trust fund statute does not expressly authorize an award of attorney’s fees.”). 

188  Id. (citations omitted).
189  Id. 

190  No. 02-10-00167-CV, 2011 WL 582730 (Tex. App.—Fort Worth Feb. 17, 2011, no pet.) (mem. op., not 
designated for publication). 

191  Id. at *1, 5. 
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The Larrison court first noted “attorney’s fees cannot be awarded unless such recovery is 

provided for by statute or by contract between the parties” and the “parties agree that the 
Construction Trust Funds Act does not allow for the recovery of attorney's fees.”192 The court 
also acknowledged Section 38.001 allows recovery of attorney’s fees for claims for rendered 
services, performed labor, furnished material, etc., listing each claim provided for in Section 
38.001.193  But the Larrison court noted “the trial court made a specific finding that LCTI 
‘breached and repudiated its contracts’ with Catalina. It did not make a similar finding in regard 
to Larrison. The only cause of action that Catalina had against Larrison was for misapplication of 
trust funds.”194 Importantly, “[m]isapplication of trust funds is not one of the causes of action 
listed in section 38.001, and therefore the section does not apply to Catalina's claims against 
Larrison.” Because there was “no statute allowing for the recovery of attorney's fees againt [sic] 
Larrison,” the court of appeals sustained Larrison’s appellate issue, holding Catalina could not 
recover attorney’s fees against Larrison.195 Somewhat surprisingly, though Larrison was issued 
eight years after Perry, the Larrison court did not discuss, and in fact made no mention of, Perry. 

 
Most recently, in Direct Value, L.L.C . v. Stock Building Supply, L.L.C .,196 the Amarillo 

Court of Appeals followed the Perry approach, though the Amarillo court was at least partially 
persuaded by the fact that its case was transferred to it from the Austin Court of Appeals, where 
the case originated. There, homeowner Jeffrey Krisel contracted with Direct to supply and install 
new windows. Krisel paid Direct the contract price and Direct then ordered the windows, 
including installation, from SBS. Direct failed to pay SBS.197 Instead, Martin Cody, an officer 
and owner of Direct, transferred Krisel’s payment from Direct’s bank account to a third party.198 

 
 The Amarillo Court of Appeals decided to follow the Austin/ Perry, instead of Fort 

Worth/ Larrison, approach allowing for attorney’s fees on a Trust Fund claim. In a somewhat 
confusing opinion, the Direct Value court reached this conclusion, in part, because: 

 
In [Larrison], unlike here, the Plaintiff did not bring a contract-based cause of 
action so the appellate court never conducted any analysis of the Plaintiff’s 
right of recovery under that theory. Furthermore, although Larrison was 
decided after Perry, the Larrison court did not discuss or distinguish Perry. 
Here, unlike the situation in Larrison, SBS sought attorney’s fees pursuant to 
section 38.001 and, as in Perry, recovered on both its breach of contract claim 

192  Id. at *5 (citations omitted). 

193  Id. (quoting TEX. CIV. PRAC. & REM. CODE § 38.001). 

194  Id. 

195  Id. 

196  388 S.W.3d 386 (Tex. App.—Amarillo 2012, no pet.). 

197  Id. at 389. 

198  Id. at 389-90. 
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against Direct and its misapplication of trust funds claim against Cody, jointly 
and severally.199 

 
 One might argue over whether Direct Buy’s analysis and application of Larrison is 
correct.  The Direct Buy court also stated it was following the Austin Court of Appeals because 
the case had in fact originated in Austin, subsequently being transferred to Amarillo by the Texas 
Supreme Court:  
 

Additionally, this case was originally appealed to the Third Court of Appeals 
in Austin, and was subsequently transferred to this Court by the Texas 
Supreme Court pursuant to its docket equalization efforts. See Tex. Gov't Code 
Ann. § 73.001 (West 2005). As such, we “must decide the case in accordance 
with the precedent of the transferor court.” Tex.R.App. P. 41.3. Based upon 
this rule, as well as sound legal reasoning, we adopt the position of the Austin 
Court of Appeals and find that the trial court did not err in awarding SBS its 
attorney's fees incurred in the process of litigating its claim for misapplication 
of funds.200 

 
 There is certainly room for debate regarding the approach taken by Perry and Direct Buy; 
there is an argument that both courts failed to truly consider established Texas case law holding 
that statutory authorization of attorney’s fees cannot be inferred, that authorization must be 
provided by the express terms of the statute in question, and that statutes authorizing recovery of 
attorney’s fees must be strictly construed.201  Nevertheless, construction parties must at a 
minimum be aware of the potential exposure created by these cases.  
 

A more frequent scenario where such cases could have a significant impact is the instance 
of a sub-subcontractor suing a general contractor. Here, the sub-sub often sues the general 
contractor for a Trust Fund Act violation as well as a quantum meruit claim (this was in fact the 
case in Perry). While attorney’s fees are clearly recoverable for a valid quantum meruit claim, as 
noted in Section IV.d. below, a quantum meruit claim can be difficult for a non-privity plaintiff, 
like the sub-sub here.202  With its quantum meruit claim dismissed, a sub-sub might still look to 
its Trust Fund claim as a basis for attorney’s fees, under Larrison and Direct Buy. This might 
significantly impact the bargaining position of the general contractor in settlement/ mediation 
discussions, among other things. 
 
  

199   Id. at 394.

200  Id. 

201  Travelers Indem. Co. v. Mayfield, 923 S.W.2d 590, 593 (Tex. 1996) (“The authorization of attorney’s fees 
in civil cases may not be inferred; rather it ‘must be provided for by the express terms of the statute in 
question.’”) (quoting First City Bank-Farmers Branch v. Guex, 677 S.W.2d 25, 30 (Tex. 1984)). 

202   E .g., Prairie Valley Indep. Sch. Dist. v. Sawyer, 665 S.W.2d 606, 610-11 (Tex. App.—Fort Worth 1984, 
writ ref’d n.r.e.) (“There was no testimony establishing that the appellant was put on notice that the 
appellee Foxworth-Galbraith Lumber Company, Inc. was expecting to be paid by the appellant.”). 
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IV.d. Quantum meruit/ unjust enrichment 
 
 Parties often state in their pleadings that they are entitled to attorney’s fees for their 
quantum meruit cause of action, but fail to provide the authority for such attorney’s fees. The 
good news for these parties is that Texas courts hold attorney’s fees are recoverable for quantum 
meruit, generally looking to Section 38.001(1)-(3) as a basis for such fees.203 Texas courts also 
state that the “oral or written contract” language in Section 38.001(8) may be an additional basis 
for recovery of attorney’s fees for quantum meruit.204 Texas courts have been less clear about 
whether a party may recover attorney’s fees for an unjust enrichment claim.205 
 

Either way, experience has shown the big issue in these cases is often not about whether 
there is legal authority to support attorney’s fees but, instead, whether the plaintiff even has a 
right to a quantum meruit or unjust enrichment cause of action.  For example, a subcontractor’s 
quantum meruit claim against an owner may be precluded by the existence of an express contract 
between the subcontractor and general contractor.206 Similarly, Texas courts have generally held 
there can be no unjust enrichment recovery where there is an express contract covering the 
matters the parties dispute.207 Subcontractors and sub-subcontractors in this situation – i.e., suing 
a party with whom they have no privity – might look into the Trust Fund Act as an additional 
potential means of recovering attorney’s fees, as discussed in Section IV.c. above. 
 

IV.e. Sworn Account 
 
 The statutory right to attorney’s fees for a sworn account claim is made clear by Section 
38.001(7): “A person may recover reasonable attorney’s fees from an individual or corporation, 
in addition to the amount of a valid claim and costs, if the claim is for … a sworn account.”208 

203  E .g., Base-Seal, Inc. v. Jefferson Cty., 901 S.W.2d 783, 785 (Tex. App.—Beaumont 1995, writ denied) 
(stating quantum meruit attorney’s fees fell under section 38.001(3) for quantum meruit claim of supplier 
of road surface stabilizer); Todd Shipyards Corp. v. Jasper Electric Service Company, et. al., 414 F.2d 8, 17 
(5th Cir. 1969) (noting “such [attorney’s] fees are recoverable in an action based on quantum meruit” under 
similar predecessor language to section 38.001(1)-(3)).   

E .g., Kenneth D. Carr v. Austin Forty, et. al., 744 S.W.2d 267, 270 (Tex. App.—Austin 1988, writ denied) 
(stating “[w]e also note that in Count II, appellant asserted a quantum meruit claim, by definition, a claim 
based on an implied contract. Black’s Law Dictionary 1119 (5th ed. 1979). While appellant did not prevail 
on this count, the case law makes clear that recovery for attorney’s fees based on a valid quantum meruit 
claim is also encompassed within § 38.001(8)”) (citations omitted).

Compare, e.g., Oldner v. Medlock, No. 05– 10– 00848– CV, 2012 WL 114192, at * 2 (Tex. App.— Dallas 
Jan. 12, 2012, no pet.) (mem.op., not designated for publication) (attorney’s fees not allowed for unjust 
enrichment claim) with, e.g., Chitsey v. Lockshin, No. 03– 00– 00663– CV, 2001 WL 1337576, at *7 (Tex. 
App.—Austin Nov. 1, 2001, pet. denied) (mem. op., not designated for publication) (attorney’s fees 
allowed).

206  Pepi Corp. v. Galliford, 254 S.W.3d 457, 462 (Tex. App.—Houston [1st Dist.] 2007, pet. denied) 
(emphasis and citations omitted) (holding commercial subcontractor’s quantum meruit claim against 
commercial owner was precluded by subcontract with general contractor). 

Fortune Prod. Co. v. Conoco, Inc., 52 S.W.3d 671, 684 (Tex. 2000).

208  TEX. CIV. PRAC. & REM. CODE § 38.001(7). 
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But a surprise often comes for plaintiffs asserting a claim against a party with whom they have 
no privity. Courts in this situation may hold the plaintiff has no right to such a sworn account 
cause of action.209  Accordingly, the Houston Court of Appeals recently held that a plaintiff not 
in privity with the defendant at issue had no sworn account claim and thus could not collect 
attorney’s fees under Section 38.001(7).210 These claimants might therefore face the same 
predicament the quantum meruit and unjust enrichment claimants face, as discussed in Section 
IV.d. above, and might therefore consider the Trust Fund Act strategy discussion in Section IV.c. 
 
 IV.f. Lien claims 
 

 2011 Changes to Lien Statute “Mandating” Attorney’s Fees; Fraudulent Liens 
 
Texas courts long held that attorney’s fees generally could not be included within the 

principal amount of the lien claim.211  Property Code Section 53.156 was enacted in 1984 to 
allow low-tier claimants (subs, sub-subs/ suppliers) to recover attorney’s fees on their lien 
claims; this abolished the old rule requiring a lien claimant have a contractual relationship with 
the owner to recover attorney’s fees.212  In 2011, the Texas Legislature revised Section 53.156 of 
the lien statute, changing only the word “may” to “shall” as follows: 
 

In any proceeding to foreclose a lien or to enforce a claim against a bond 
issued under Subchapter H, I, or J or in any proceeding to declare that any lien 
or claim is invalid or unenforceable in whole or in part, the court shall award 
costs and reasonable attorney’s fees as are equitable and just.213  

 
The legislative history reveals one of the reasons for the 2011 change was because  
 

The current system [prior to the statutory change] gives judges or juries the 
discretion to deny the recovery of attorney’s fees if they choose, putting too 
much risk on both the contractor trying to get paid and the owner trying to 
remove a claim when one or the other has been legitimately wronged.214 

 

209  E .g., Evans Adver. Agency, Inc. v. Morphew, 525 S.W.2d 56, 58 (Tex. Civ. App.—Tyler 1975, no writ) 
(“A suit on a sworn account under Rule 185 presupposes a contract performed by one party who sues the 
other party for performance of his obligations.”).

210  Tandan v. Affordable Power, L.P., 377 S.W.3d 889, 894, 896 (Tex. App.—Houston [14th Dist.] 2012, no 
pet.). 

211  Palomita v. Medley, 747 S.W.2d 575, 577 (Tex. App.—Corpus Christi 1988, no writ). 

212  Id. 

213  TEX. PROP. CODE § 53.156 (revised statutory language emphasized); see also Tex. S.B. 539, 82nd Leg., 
R.S. (2011) (changing only the word “may” to “shall” in Section 53.156). 

214  HOUSE RESEARCH ORGANIZATION REPORT, Tex. H.B. 346 (companion to S.B. 539), 82nd Leg., R.S. 
(2011). 
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The 2011 change is thus intended to provide greater protection to those asserting a valid 
lien or those defending against an invalid lien claim. However, these parties must still be aware 
that, while a court might be required to award their attorney’s fees, the court might not award all 
of their attorney’s fees and, in fact, still might significantly reduce the award.  This conclusion 
can be drawn from the fact that: 1) Section 53.156 still limits the award to those fees that are 
“equitable and just” and; 2) Texas case law holding that, even where a statute mandates the 
award of attorney’s fees, the amount of fees awarded will still be within the discretion of the trial 
court.215  Still, the 2011 legislative change and its legislative history could support at least a 
colorable argument to the court that the 2011 change indicates the Legislature’s desire that courts 
more seriously consider awarding much of the attorney’s fees incurred by a successful party to a 
lien claim.  And parties asserting a lien claim must also be aware that they could be subject 
paying the other side’s attorney’s fees, plus a minimum of $10,000, among other statutory 
damages, if the lien is deemed fraudulent under the Fraudulent Lien Statute.216 

 
It is also worth noting the language in Section 53.156 regarding awarding fees “as are 

equitable and just.”  This likely refers to a determination by the court that it would be equitable 
and just to award fees in the current case before it. Notice this is different – perhaps not 
materially so – from the standard requirement that an attorney fee claimant prove its fees were 
“reasonable and necessary.”217  Though arguably technically unnecessary, a lien claimant 
seeking attorney’s fees may want to ensure its attorney’s fees affidavit states – in addition to 
such fees being “reasonable and necessary” – that awarding such fees would be “equitable and 
just” and elaborate as to why such fees are equitable and just in that particular case, along with 
any other evidence that seems helpful or useful to the court in making that determination. 
 
 Attorney’s fees for a constitutional lien 
 
 Section 53.156 only uses the term “a lien,” while Chapter 53 specifically defines a 
“[m]echanic’s lien” as “the lien provided by this chapter [53].”218 This arguably allows attorney 
fee recovery under Section 53.156 to apply to a “constitutional lien” arising out of Texas 
Constitution Article 16 Section 37.219 The Waco Court of Appeals in R.M. Dudley Constr. 
Company, Inc. v. Dawson220 reached a similar conclusion, holding an owner could recovery its 
attorney’s fees related to removing an invalid Chapter 53 lien and constitutional lien filed by the 
builder in that case.  

215  AMX Enters., L.L.P. v. Master Realty Corp., 283 S.W.3d 506, 516 (Tex. App.—Fort Worth 2009, no pet.) 
(citing, inter alia, Hassell Constr. Co. v. Stature Commercial Co., 162 S.W.3d 664, 668 (Tex. App.—
Houston [14th Dist.] 2005, no pet.)). 

216  TEX. CIV. PRAC. & REM. CODE § 12.002(b) ((b) A person who violates Subsection (a) or (a-1) is liable to 
each injured person for: (1) the greater of: (A) $10,000; or (B) the actual damages caused by the violation; 
(2) court costs; (3) reasonable attorney's fees; and (4) exemplary damages in an amount determined by the 
court.”). 

217  Akin, Gump, 229 S.W.3d at 119. 

218  TEX. PROP. CODE § 53.001(5). 

219  TEX. CONST. art. XVI, § 37. 

220  258 S.W.3d 694, 706-07 (Tex. App.—Waco 2008, pet denied). 
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But the Fort Worth Court of Appeals, in its AMX Enterprises, L.L.P. v. Master Realty 

Corporation opinion,221 seemed to take a different approach, holding the constitutional lien 
claimant’s attorney’s fees need not be segregated from its breach of contract and Prompt Pay Act 
claims only because “the discrete legal services needed to advance and prove [the] constitutional 
lien claim were the same services required to advance and prove the breach of contract and 
Prompt Payment claims, and we hold as a matter of law that the claims are so intertwined that 
they need not be segregated.”222 The AMX court thus, by implication, seemed to say a 
constitutional lien claim would not typically allow for the recovery of attorney’s fees; and yet, 
for reasons unclear, the AMX court made no reference to Section 53.156 or similar provisions. 

 
The authors are aware of no Texas Supreme Court opinion deciding this issue and case 

law on point is generally hard to find. Constitutional lien claimants will thus simply have to 
present the best argument possible to their particular court, based on the above authorities. 
 

IV.g. Negligence, Fraud, and other torts 
 

Fraud 

As many construction attorneys know, generally, a plaintiff cannot recover attorney’s 
fees for a simple fraud cause of action.223 If the fraud claim is interrelated with another claim that 
permits the recovery of attorney fees, such as breach of contract, attorney’s fees for fraud may be 
recoverable if the same legal services were used for the prosecution or defense of the other 
claim. 224 Further, exemplary damages may be recovered by a plaintiff if the plaintiff proves 
fraud and does so by clear and convincing evidence.225 This is a higher burden of proof than 
recovery of one’s actual damages under a fraud claim, which requires only proof by a 
preponderance of the evidence.226 The “clear and convincing” standard lies between the 
“preponderance of the evidence” standard applicable to civil cases and the “beyond a reasonable 
doubt” standard applicable to criminal cases.227  A favorable finding of fraudulent 
misrepresentation and actual damages by itself thus will not automatically entitle the fraud 
plaintiff to exemplary damages for the same conduct.228 An award of exemplary damages also 

221  283 S.W.3d 506 (Tex. App.—Fort Worth 2009, no pet.). 

222  Id. at 522 (citing Tony Gullo Motors I, L.P. v. Chapa, 212 S.W.3d 299, 313-14 (Tex. 2006)).

223  MBM Fin. Corp. v. Woodlands Oper. Co., 292 S.W.3d 660, 667 (Tex. 2009). 

224  Tony Gullo Motors I, L.P. v. Chapa, 212 S.W.3d 299, 313-14 (Tex. 2006).  

225  TEX. CIV. PRAC. & REM. CODE § 41.003(a). 

226  Tony Gullo Motors I, L.P. v. Chapa, 212 S.W.3d 299, 306 & n.26 (Tex. 2006) 

227  Foley v. Parlier, 68 S.W.3d 870, 880 (Tex. App.—Fort Worth 2002, no pet.). 

228  Id. 
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requires a unanimous jury with respect to finding liability for exemplary damages and the 
amount thereof.229 Good luck. 

Negligence (negligent misrepresentation, negligence per se, etc.) 
 
Perhaps due to recent decisions regarding the economic loss rule, many construction 

litigants have witnessed an uptick in negligence and negligence-based claims, such as negligent 
misrepresentation.  Similar to fraud, because a party must have a contractual or statutory basis to 
recover attorney’s fees,230 and because there is no statute allowing for attorney’s fees for a 
negligence cause of action (or negligent misrepresentation, negligence per se, or other similar 
claims), attorney’s fees are generally not available for a negligence cause of action.  Also similar 
to fraud, a negligence claimant might attempt to recoup its attorney’s fees by recovering punitive 
damages. However, such a claimant will have to prove gross negligence – not ordinary 
negligence – along with the clear and convincing evidence and unanimous jury requirements 
discussed above.231 

 
IV.h. DTPA 
 
The Deceptive Trade Practices Act is particularly relevant in residential construction 

litigation. The DTPA provides that a consumer who prevails on its DTPA claim shall be awarded 
court costs and reasonable and necessary attorney’s fees.232 But DTPA claimants must proceed 
with caution: the DTPA also requires a court to award the defendant its reasonable and necessary 
attorney’s fees and court costs where the court finds the plaintiff’s DTPA action was groundless 
in fact or law, or brought in bad faith, or brought for the purpose of harassment.233 

 
IV.i. Theft Liability Act 

  
Occasionally the Theft Liability Act comes into play – albeit sporadically – particularly 

when a party is accused of stealing goods from a project site or improperly absconding with 
funds.234  This is an enticing cause of action because – unlike a conversion claim – the Theft 
Liability Act expressly allows a prevailing to plaintiff to recover its attorney’s fees.235 However 

229  TEX. CIV. PRAC. & REM. CODE § 41.003(d).

MBM, 292 S.W.3d at 669.

TEX. CIV. PRAC. & REM. CODE § 41.003 (a),(b), (d).

232  TEX. BUS. & COM. CODE § 17.50(d). 

233  Id. § 17.50(c); Bohls v. Oakes III, 75 S.W.3d 473, 480 (Tex. App.—San Antonio 2002, pet. denied). 

234  The elements for such claim generally are: 1) Plaintiff had possessory right to property or was the provider 
of services; 2) Defendant unlawfully appropriated, secured, or stole Plaintiff’s property or services; 3) the 
unlawful taking was made with the intent to deprive Plaintiff of the property or avoid payment for services; 
and 4) Plaintiff sustained damages as a result of the theft. TEX. CIV. PRAC. & REM. CODE §§ 134.002(2), 
134.003, 134.005(a); TEX. PEN. CODE §§ 31.03(a), (b), 31.04(a). 

235  TEX. CIV. PRAC. & REM. CODE § 134.005(b). 
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– similar to the UDJA and DTPA claimants discussed above – Theft Liability Act claimants 
must proceed with caution because a defendant may also be awarded its attorney’s fees for 
prevailing on the plaintiff’s Theft Liability Act claim.236 
 

V . 
Paralegal/ Secretary T ime and Other M iscellaneous “Costs ”237 

 
Though perhaps not as high as attorney’s fees, money spent on paralegal and secretary 

time, and other miscellaneous out of pocket costs, can sometimes be substantial in construction 
litigation. Regarding costs, Texas Rule of Civil Procedure 141 generally provides: “The court 
may, for good cause, to be stated on the record, adjudge the costs otherwise than as provided by 
law or these rules.”238 Texas appellate courts have been somewhat inconsistent in reviewing trial 
courts’ splitting of costs between parties, particularly when claims and counterclaims are 
involved.  Some courts hold a party receiving the larger recovery is entitled to costs.  Other 
courts hold when both sides successfully prosecute their claims, a trial court may, in its 
discretion, split costs between the parties.239 Specific costs are discussed below, after we first 
discuss paralegal and secretary time.  
 

Paralegal/ Secretary time 
 

Texas courts often lump paralegals and secretaries under the term “legal assistant.” These 
courts state an award of attorney’s fees may include a “legal assistant’s time” to the extent the 
work performed “has traditionally been done by any attorney.”240 To recover attorney’s fees for 
work performed by legal assistants, the evidence must establish:  

 
1. the qualifications of the legal assistant to perform substantive legal work;  
2. the legal assistant performed substantive legal work under the direction and 

supervision of an attorney; 
3. the nature of the legal work performed;  
4. the legal assistant’s hourly rate; and  
5. the number of hours expended by the legal assistant.241 

236  Id.

237  The authors thank Coats Rose attorney Sam Arora (Houston) for much of the research contained in the 
“costs” portion of this section. 

238  TEX. R. CIV. P. 141. 

239  Bayer Corp. v. DX Terminals, Ltd., 214 S.W.3d 586, 611-12 (Tex. App.—Houston [14th Dist.] 2006, pet. 
denied.); see also Mag. Instr. Inc. v. G.T. Sales, Inc., 294 S.W.3d 800, 808 (Tex. App.—Dallas 2009, pet 
denied.) (noting whether party is successful is based on merits, not on award of damages). 

240  All Seasons Window & Door Manufact., Inc. v. Red Dot Corp., 181 S.W.3d 490, 504 (Tex. App.—Dallas 
2005, no pet.) (citing Clary Corp. v. Smith, 949 S.W.2d 452, 469 (Tex. App.—Fort Worth 1997, writ 
denied); Gill Sav. Ass’n v. Int’l Supply Co., 759 S.W.2d 697, 702 (Tex. App.—Dallas 1988, writ denied)). 

241  All Seasons Window, 181 S.W.3d at 504; El Apple, 370 S.W.3d at 763. 
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Photocopying/ oversized exhibits, computerized legal research (as costs) 

 
Under Texas Rule of Civil Procedure 140, costs for photocopies not required by law are 

generally not taxable costs and this can apply to printing oversized/ demonstrative exhibits.242  
Electronic research (Westlaw and Lexis) might not be considered a taxable cost.  Texas courts 
note “computer-aided legal research is ‘more akin to awards under attorney’s fees than under 
costs’”243 and federal courts often hold “such expenses fall within the rubric of attorneys’ fees 
and are not taxable as costs.”244   

 
Postage, express mail, messenger service, delivery charges and related charges 
 

Some Texas courts have rejected charges for postage, messenger, delivery and related 
charges as “incidental litigation expenses” that are not considered taxable court costs.245  As for 
travel expenses, some Texas courts have held that travel expenses associated with litigation are 
not taxable court costs and are thus not recoverable against a party to a lawsuit.246  Regarding 
electronic document production, just as photocopies might not be recoverable, the cost of 
processing (scanning or other processing) the documents in a different format might not be 

242  TEX. R. CIV. P. 140 (“No fee for a copy of a paper not required by law or these rules to be copied shall be 
taxed in the bill of costs.”); see also, e.g., Gumpert v. ABF Freight Sys., 312 S.W.3d 237, 241 (Tex. 
App.—Dallas 2010, no pet.) (noting “costs to videotape depositions and obtain copies of deposition 
transcripts are not recoverable as taxable costs” and that “the term ‘costs’ usually refers to fees and charges 
required by law to be paid to the court or its officers” and “does not include ordinary expenses incurred in 
prosecuting or defending a lawsuit.”) (citations omitted). 

243  Embotelladora Agral Regiomontana v. Sharp Capital, Inc., 952 F.Supp. 415, 418 (N.D. Tex. 1997) 
(citations omitted)) 

244  Ferguson v. FDK, Liquidator of Union Bank and Trust, No. 3.91-CV-2494-D, 1997 WL 279885, at *3 
(N.D. Tex. May 13, 1997) (citing Frederick v. City of Portland, 162 F.R.D. 139, 144-145 (D. Or. 1995); see 
also, Frederick, 162 F.R.D. at 144 (noting the “modern jurisprudential trend which treats computerized 
legal research fees as a component of attorney’s fees rather than costs.”). 

245  Shenandoah Associates v. J&K  Props., Inc., 741 S.W.2d 470, 487 (Tex. App.—Dallas 1987, writ denied) 
(holding incidental litigation expenses are not recoverable, including  delivery services, long-distance 
phone calls, postage, photocopying, binding of briefs, secretarial over-time, and office air-conditioning on 
weekends); see also Hammonds v. Hammonds, 313 S.W.2d 603, 605 (Tex. 1958) (costs of delivery 
services are not recoverable). 

246  Wallace v. Briggs, 348 S.W.2d 523, 527 (Tex. 1961); Shenandoah, 741 S.W.2d at 486; Schroeder v. Tex. 
Iron Works, Inc., 769 S.W.2d 625, 629 (Tex. App.—Corpus Christi 1989), aff ’d on other grounds, 813 
S.W.2d 483 (Tex.1991) (employer who successfully defended employee’s wrongful discharge claim could 
not recover as costs travel expenses and filing fee incurred in connection with petition for removal of 
employee’s action to federal court, as those costs constituted incidental expenses incurred in preparation of 
trial); see also, e.g., Taylor v. McCullough-Hyde Memorial Hospital, 688  N.E.2d 1078, 1082 (Ohio Ct. 
App.—[2nd Dist.] 1996) (in assessing attorney’s fees and costs against appellants, court disallowed costs of 
travel including air fare, car rental, parking, mileage and meal allowance). 



42 

recovered.247 Finally, as to court reporter and videographer fees, a Texas court might reject the 
argument that such fees are a taxable cost.248 
 

V I . 
Conclusion: Practice T ips 

 
 A long list of practice tips could be gleaned from the discussion above, depending upon 
the facts of each particular case. Though it is virtually impossible to compose such an exhaustive 
list, a few key practice tips are as follows: 
 

1. Attorneys should often be prepared to keep detailed, clear time entries, which 
segregate tasks between those claims that allow a recovery for attorney’s fees and 
those that do not, and enter such time reasonably close to when the task was 
performed. Though Texas state court opinions, including those regarding breach 
of contract claims, indicate such evidence will not always be required to recover 
one’s fees, such evidence could still be very useful in proving one’s case for fees 
in a state court action. Further, federal courts (or state courts construing federal 
law) often require this evidence – particularly when the lodestar method is applied 
– and there is a good chance that an arbitrator will also require such evidence or at 
least be persuaded by it. 

 
2. Attorneys must also be prepared to adjust these billing records, that is, exercise 

the “billing judgment” discussed above – such as reducing or deleting time billed 
for duplicative work – instead of just giving the bill a cursory review and sending 
it on to the client. Relatedly, attorneys should make sure whatever billing system 
they use actually keeps track of the time that was reduced, so those records might 
be used later as proof of “billing judgment,” and therefore proof of the 
reasonableness of such fees. 

 
3. Litigators should consider hiring an independent attorney’s fees expert. 

Attorney’s fees must generally be proven by expert testimony, as discussed 
above. This can often be done via testimony from one of the attorneys who tried 
the case, as is frequently done in practice. But this might also put that testifying 
attorney in a defensive posture while he or she is testifying, which may be a turn 
off to the trier of fact, to say nothing of the fact that this attorney could be viewed 
as presenting a biased opinion.  Further, such an attorney may not have the 
amount of time needed to actually review all of the billing records, invoices, and 
related documents needed to provide sufficient testimony. 

 
4. If an independent expert is hired, attorneys generally should ensure that expert has 

247  See Shenandoah, 741 S.W.2d at 487 (incidental litigation expenses are not recoverable, including  postage, 
photocopying, binding of briefs). 

248  Gumpert, 312 S.W.3d at 241-42; Matbon, Inc. v. Gries, 288 S.W.3d 471, 487 (Tex. App. – Eastland 2009, 
no pet.); see also, e.g., Shaikh v. Aerovias de Mexico, 127 S.W.3d 76, 82 (Tex. App.— Houston [1st Dist.] 
2003, no pet.) (deposition videotapes not taxable as costs).
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thoroughly reviewed the billing records, invoices, etc., including documents 
reflecting where time was written off or reduced (billing judgment).  This may 
seem like an obvious point, but sometimes an expert is not prepared to be grilled 
by opposing counsel regarding, for example, whether billing judgment was 
exercised, whether the fees were reasonable, whether fees were properly 
segregated, and other items discussed in this paper. The cases above indicate that 
such a thorough cross examination of the expert is likely. 

 
5. As for smaller cases, construction attorneys will often represent a client on a 

matter that involves a relatively small claim by the client but that will require 
significant attorney time to get the client the results it desires, e.g., a $4,000 claim 
that will require $50,000 in attorney’s fees just to get to something like a 
summary judgment. These attorneys should be aware – and, just as important, 
make their client aware – that there is a decent chance the attorney will not be 
able to recover some or nearly all of these fees; this is in light of the concepts 
discussed above, including Texas courts’ emphasis on the degree of the attorney’s 
success. The attorney should consider going one step further by making this clear 
in the engagement letter signed by the client. 

 
6. Transactional attorneys must take advantage of the relative liberality afforded by 

Texas courts regarding drafting “prevailing party” language in construction 
contracts. First and foremost, of course, these attorneys should make sure the 
contract has prevailing party language that includes the award of fees to a party 
who successfully defends against a claim, along with ensuring the definition of 
“prevailing party” is clear and thorough (instead of relying on a court to provide a 
definition later). These attorneys should also seriously consider contract language 
that requires an arbitrator to award attorney’s fees to the prevailing party and, 
going a step further, perhaps requires the arbitrator to award “all or substantially 
all” of such fees and states that the arbitrator’s failure to award such fees shall 
constitute a manifest disregard of the law, or other grounds for vacatur.  
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1. Core concepts
Reasonable & necessary - Tex. Rule. Prof. Conduct 1.04/ 
Arthur Andersens�’s (Tex. 1997) eight, non-exclusive factors (degree of 
success, difficulty/ novelty of questions, customary fee, etc.)

Based in statute or contract (�“American 
Rule�”) �– MBM, 292 S.W.3d 660 (Tex. 2009); KB Home, 295 S.W.3d 650
(Tex. 2009)

Segregate recoverable from non-
recoverable fees �– Tony Gullo, 212 S.W.3d 299 (Tex. 2006); 
Cajun Constructors, 380 S.W.2d 819 (Houston 2012)
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1. Core concepts: recent developments

Potential application of lodestar method - El 
Apple, 370 S.W.3d 757 (Tex. 2012)

Applies to breach of contract actions?
– Concert Health, No. 14-12-00547-CV (Houston, 14th, 2013): 

NO
– D & M Marine, 409 S.W.3d 693 (Houston, 1st, 2013): YES
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1. Core concepts: surprises
Block billing
– Definition: �“describing multiple activities in 

one time entry�” �– Bramlett, No. 3:09-CV-1596-D (N.D. 
Tex. 2010)

–Might hinder court from �“determining 
whether the hours billed are reasonable.�”
Merrick, No. 3:10-CV-2172-D (N.D. Tex. 2011)

Austin | Clear Lake | Dallas | Houston | New Orleans | San Antonio Coatsrose.com

1. Core concepts: surprises
Contemporaneous entries: entries �“recorded 
reasonably close to the time when the work is 
performed.�” - El Apple, 370 S.W.3d 757 (Tex. 2012))

– �“[C]ourts favor proof in the form of contemporaneous 
billing records�” -Bramlett, No. 3:09�–CV�–1596�–D (N.D. Tex. 2010)

Vague entries: �“Exceptionally terse descriptions of 
activities do not constitute sufficient documentation�”
for court to determine compensable attorney time -
Bramlett
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1. Core concepts: surprises
Potential consequences of 
failing to comply with 
above?
– E.g., Fralick No. 3:09�–CV�–

0752�–D (N.D. Tex. 2011): 
reducing 1 attorney�’s time 
25% for block billing, + 20% 
for vague entries, + 30% 
related to duplicative 
entries
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2. Specific Parties: Big GCs or A/Es

Billing for in-house counsel
AMX Enterprises, 283 S.W.3d 506 (Ft. 
Worth 2009)

- Might recover these fees, but 
essentially need to bill like outside 
counsel if you want to recover
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2. Specific Parties: Sureties
Potential liability for attorney�’s fees and
interest on attorney�’s fees in excess of 
performance bond penal sum 

- Nova, 335 S.W.3d 698 (Houston 2011); Great American, 
908 S.W.2d 415 (Tex. 1995)
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2. Specific Parties: Sub-subs/ suppliers
Recovery of attorney�’s fees for 
Trust Fund claim (Prop. Code Ch. 
162) against non-privity party, e.g., 
owner/ GC?

Perry, No. 03-02-00091-CV, (Austin 
2003): YES
Larrison, No. 02-10-00167-CV 
(Fort Worth 2011): NO
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2. Specific Parties: Owners (especially residential)

General need to recover 
damages under Chapter 
38 or �“prevailing party�”
contract language
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The need to recover �“damages�”
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Chapter 38 Breach of Contract
�“[T]o qualify for fees under the 
statute, a litigant must prevail 
on a breach of contract claim and 
recover damages.�” - Ashford, 401 
S.W.3d 35 (Tex. 2012)



The need to recover �“damages�”
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�“Damages�” = �“a recovery of money, 
or at least something of value.�”
Butler, 51 S.W.3d 787 (Houston 2001)

Also: �“actual and meaningful 
relief, something that materially 
alters the parties�’ legal 
relationship.�” - KB Home, 295 S.W.3d 650 
(Tex. 2009) (prevailing party contract language)

The need to recover �“damages�”

Nominal Damages: likely not sufficient - Versata, 902 
F.Supp.2d 841 (E.D. Tex. 2012)

Injunction, Rescission, Declaratory Judgment, 
Specific Performance: potentially �– Butler, 51 S.W.3d 
787 (Houston 2001) (enjoining Ds from business competition was of 
�“considerable value�”); KB Home, 295 S.W.3d 650 (Tex. 2009)

Relatively small, but not nominal, damages: 
potentially �– Jakalam, No. 05�–12�–01311�–CV (Dallas 2014) ($49,500 
atty fees on $513 principal damages not a bar to right to recovery)
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2. Specific Parties: Subs�’ payment bond claims

Texas projects? Generally yes (Gov�’t Code §§
2253.073, 074)

Federal projects? Generally no (Federal Miller 
Act - F.D. Rich, 417 U.S. 116 (U.S. 1974))

Common law payment bonds? Debatable
– Great American, 908 S.W.2d 415 (Tex. 1995) v. 

New Amsterdam, 414 S.W.2d 914 (Tex. 1967), C. 
Green Scaping, 24 S.W.3d 779 (Ft. Worth 2008)
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3. Litigation: Importance of Pleading
i.e., attorneys 
must be clear 
with the court 
�….
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3. Litigation: Importance of Pleading

Plead statutory/ contractual authority for fees 
(otherwise might waive) - Peterson, No. 01�–10�–00529�–CV 
(Houston 2013) (party pleading for fees only �“under Chapter 38 waives 
its claim for attorney�’s fees under a contractual provision.�”); see also 
KB Home, 295 S.W.3d 650 (Tex. 2009)

Plead Section 38.002 elements, unless no 
specific objection to pleading conditions 
precedent �– Shin-con, 270 S.W.3d 759 (Dallas 2008)
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4. Contracts: Prevailing party language

Generally: �“Parties are free to contract for 
a fee-recovery standard either looser or 
stricter than Chapter 38�’s�” �– KB Home, 295 S.W.3d 
650 (Tex. 2009)
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4. Contracts: Prevailing party language
Important, especially for defense of claim

- Define �“prevailing party�” thoroughly - KB 
Home, 295 S.W.3d 650 (Tex. 2009). 

- Require arbitrator to award attorney�’s fees 
to prevailing party �– consider requiring 
award of �“substantially all�” attorney�’s fees
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Conclusion �– Practice Tips

1. Contemporaneously record segregated, 
non-block billed time entries

2. Review such billing documents and 
exercise billing judgment

3. Consider hiring an independent expert

Austin | Clear Lake | Dallas | Houston | New Orleans | San Antonio Coatsrose.com



Conclusion �– Practice Tips (cont.)
4. Ensure expert thoroughly reviews billing 

records & related docs
5. Smaller cases: ensure client�’s aware of 

difficulty of recovering all fees (potential 
engagement letter language)

6. Transactions: �“prevailing party�” language, 
with clear def. including award to 
defending party & mandating arbitrator 
award all/ substantially all fees
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