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I. 
Introduction 

 
 Wasn’t life so simple then? Before 1989, a Texas homeowner could simply file suit 
against its builder, assert causes of action for breach of contract, breach of express warranties 
and various implied warranties – throw in some DTPA damages for good measure – then await 
what was often a favorable jury verdict.  Then came the RCLA. Then the TRCCA. But then the 
TRCCA went away. But the RCLA still remained, though it still had references to the TRCCA. 
On top of this came a surge in contracts requiring dispute resolution by arbitration, often 
preceded by mediation. 
 

If life became more complicated for homeowners, it has also recently become more 
complicated for builders and their subcontractors. Before, builders needed only to concern 
themselves primarily with the homeowner they contracted with and the lot they built the house 
on.  But recent cases expand a builder’s potential liability in space and time: a builder could now 
be subject to nuisance claims from homeowners on property adjacent to the construction project; 
the builder could also be liable to subsequent purchasers of the home, with whom the builder had 
no previous interaction. At least the builder of a standard, detached single-family-type home has 
some statutory protections; we will see that builders in the booming multi-residential 
construction industry have even more to worry about. 

 
All of these parties must understand the complex, nuanced risks created by new case law 

and recent statutory changes.  This is the new normal in residential construction. 
 

II. 
New Normal Litigation, Arbitration, Mediation 

 
A. The death of the TRCCA and revival of the RCLA  

 
The 2003 Texas Legislature created the Texas Residential Construction Commission Act 

(“TRCCA”).  The Act significantly altered the way residential construction defect claims were 
handled in a manner that was viewed as more favorable to builders. The TRCCA provided a new 
framework to resolve residential construction defect disputes through the State-Sponsored 
Inspection and Dispute Resolution Process (“SIRP”).  Other protections included the 
abolishment of implied warranties and the Statutory Limited Warranty and Building and 
Performance Standards.  But the TRCCA also included a “sunset” provision stating, unless 
expressly continued by the Legislature, “the commission [TRCC] is abolished and this title 
expires September 1, 2009.”1 The Sunset Commission eventually recommended the TRCC/ 
TRCCA be abolished; and there was never a serious push by the 2009 Legislature to keep the 
TRCC/ TRCCA in effect.2 The TRCC and TRCCA therefore expired at midnight, August 31, 
                                                 
1  TEX. PROP. CODE ANN. § 401.006 (Vernon 2003). 
 
2  The Sunset Commission issued its Staff Report in August 2008 and its Final Report in July 2009.  The 

August 2008 Report – as the 2009 report would eventually do – recommended the TRCC be abolished and 
the TRCCA repealed.  The 2009 report noted “[p]eople do not trust the [TRCC] regulatory processes to 
protect them from unqualified builders who should not be in business” and that “[w]hen confronted with 
the daunting issues involved in controlling such a large, important, and complex field as residential 
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2009. Thus, the only remaining statutory scheme addressing residential construction defect 
disputes was the RCLA. 
 
 The 1989 Texas Legislature created the RCLA in response to a perceived crisis of 
exorbitant judgments rendered by juries. The RCLA was enacted to “provide a fair and 
appropriate balance with respect to the resolution of construction disputes between a residential 
contractor and an owner.”3    The Act was amended in 1993, 1995, 1999, 2001, 2003, and 20074 
in an attempt to keep up with the evolving (but limited) judicial analysis of the statute and to 
maintain the “balance” it was created to achieve.  The Act is found in Texas Property Code 
Chapter 27. 
 

i. Application of the RCLA 
 
 Debate frequently surrounds when the RCLA applies.  Generally, the issue presents itself 
when plaintiffs have alleged several causes of action, hoping one of them does not conflict with 
the RCLA.  In 2003, the Texas Legislature clarified when and to what types of cases the RCLA 
applies.  Minor changes were made again in 2007.  Section 27.002 of the Texas Property Code 
now provides the RCLA applies to: 
 

(a)(1) any action to recover damages or other relief arising from a construction 
defect, except a claim for personal injury, survival or wrongful death or for 
damage to goods; and 
 
(a)(2) any subsequent purchaser of a residence who files a claim against a 
contractor. 
 
(b) except as provided by this subsection, to the extent of conflict between this 
chapter and any other law, including the Deceptive Trade Practices - Consumer 
Protection Act (Subchapter E, Chapter 17, Business & Commerce Code) or a 
common law cause of action, this chapter prevails. 
 ... 

                                                                                                                                                             
construction, Sunset staff did not trust that the commitment exists to establish the true regulation needed for 
the protection of the public.” SUNSET ADVISORY COMMISSION, FINAL REPORT, TEXAS RESIDENTIAL 
CONSTRUCTION COMMISSION (July 2009). Thus, if the 2009 Legislature did not enact a statute expressly 
continuing the TRCC/ TRCCA, both would be gone. There were few attempts to continue the TRCC/ 
TRCCA by the 2009 Legislature, but none of them gained significant momentum. E.g., Tex. H.B. 2295, 
81st Leg., R.S. (2009).  Interestingly, the Legislature did not pass a bill abolishing the TRCC and the 
TRCCA, but simply allowed them to sunset. 

 
3  See HOUSE COMM. ON BUS. & INDUSTRY, BILL ANALYSIS, Tex. H.B. 1395, 73d Leg., R.S. (1993); See also 

John T. Montford et. al., 1989 Texas DTPA Reform: Closing the DTPA Loophole in the 1987 Tort Reform 
Laws and the Ongoing Quest for Fairer DTPA Laws, 21 St. Mary‘s L.J. 525, 579-99 (1990) (discussing 
legislative intent of RCLA, authored by state legislators). 

 
4  The 2003 and 2007 legislative sessions made key changes to the RCLA.  As a quick reference, in 2003, 

Section 27.0042 was created and Section 27.003 was amended.  In 2007, Sections 27.001, 27.002, 27.004, 
and 27.007 were revised or amended. 
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 (d) This chapter does not apply to an action to recover damages that arise 
from: 
  (1)  a violation of Section 27.01, Business & Commerce Code; 
(2) a contractor’s wrongful abandonment of an improvement project before 
completion; or 
  (3)  a violation of Chapter 162 [the Texas Trust Fund Act].5 

 
The RCLA cannot be avoided by the artful assertion of another particular legal theory by the 
homeowner – if the RCLA applies, it governs, regardless of whether it is pleaded.  It is not 
necessary for the homeowner’s petition to make reference to the RCLA for the Act to apply.6   
 

The RCLA defines a “contractor” as: 
 

1. “[A] builder, as defined by Section 401.003 [the old TRCCA], contracting 
with an owner for the construction or repair of a new residence, for the 
repair or alteration of or an addition to an existing residence, or for the 
construction, sale, alteration, addition, or repair of an appurtenance to a 
new or existing residence”; or 

 
2. “[A]ny person contracting with a purchaser for the sale of a new 

residence constructed by or on behalf of that person;” or 
 
3. “[A] person contracting with an owner or the developer of a condominium 

for the construction of a new residence, for an alteration of or an addition 
to an existing residence, for repair of a new or existing residence, or for 
the construction, sale, alteration, addition, or repair of an appurtenance to 
a new or existing residence;”7 

 
The RCLA defines “contractor” broadly by including in its meaning an owner, officer, director, 
shareholder, partner, or employee of the contractor, as well as any risk retention group registered 
under the Insurance Code (Article 21.54), insuring all or any part of a contractor’s liability for 
the cost to repair a residential construction defect.8 

 
But, as emphasized above, some ambiguity is created by the RCLA’s antiquated 

reference to the TRCCA, specifically, where the RCLA defines a “contractor,” in part, as “a 
builder as defined by Section 401.003.”9  “Section 401.003” refers to the TRCCA, which of 

                                                 
5  TEX. PROP. CODE § 27.002. 
 
6  In re Kimball Hill Homes Texas, Inc., 969 S.W.2d 522 (Tex. App.—Houston [14th Dist.] 1998, no pet.). 
 
7  TEX. PROP. CODE § 27.001(5)(A) (emphasis added). The Act defines “appurtenance” as “any structure or 

recreational facility that is appurtenant to a residence but is not a part of the dwelling unit.” Id. § 27.001(2). 
 
8  Id. § 27.001(5)(B). 
 
9  Id. § 27.001(5)(A)(i). 
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course is no longer in effect.  Thus far, the Texas Legislature has shown little to no interest in 
cleaning up this part of the RCLA. Until then, the better argument – construing that statute as a 
whole and considering its legislative intent – may be that “contractor” still includes the common 
definition of a builder “contracting with an owner for the construction or repair of a new 
residence, for the repair or alteration of or an addition to an existing residence, or for the 
construction, sale, alteration, addition, or repair of an appurtenance to a new or existing 
residence.”10 

 
The Houston Court of Appeals in its 2008 In re Wells opinion shed a little light on this 

issue.11 There, a roofing company petitioned for a writ of mandamus after the trial court denied 
its motion to dismiss.  The homeowners claimed the RCLA did not apply to the roofer because 
the roofer was not a “builder.”  The court held that while the roofer may not have been a 
“builder,” it was a “contractor” under the RCLA because it was inarguably “a person contracting 
with an owner [homeowner] for the construction of an alteration to an existing residence or for 
repair of an existing residence.”12    The court of appeals also found the RCLA applies even 
where defective construction is not the primary basis for the claimant’s lawsuit, and as such, the 
suit was governed by the RCLA because it arose, “to some degree,” from defective 
construction.13    The court of appeals added the RCLA would govern anyway because “under 
the express language of the statute, the complaint against the contractor must merely concern the 
design, construction, or repair of a new or existing residence (or of an alteration or addition 
thereto).”14     
 

a.  Equitable Remedies Precluded.  There are explicit references throughout 
the RCLA to an “action to recover damages.” This previously raised a question regarding 
whether the Act applied to actions seeking only equitable remedies, such as injunctive relief or 
rescission, or whether the Act was limited to claims seeking monetary damages.  Accordingly, 
the Legislature resolved the issue in 2003 by amending Section 27.004(g) to state: “in an action 
subject to this chapter the claimant may recover only the following economic damages 
proximately caused by a construction defect.”15  Now, it is clear purely equitable remedies are 
precluded by the damage limitation found in the RCLA.  
 

                                                 
10  Id.; see also, e.g., Tex. Dep’t of Transp. v. City of Sunset Valley, 146 S.W.3d 637, 642 (Tex. 2004) (“Our 

primary objective when construing a statute is to ascertain and give effect to the Legislature’s intent….In 
discerning that intent, we begin with the ‘plain and common meaning of the statute’s words.’… We must 
read the statute as a whole and not just isolated portions….We also consider the objective the law seeks to 
obtain and the consequences of a particular construction.”) (citing Tex. Gov’t Code § 311.023(1), (5)) 
(other citations omitted). 

 
11  252 S.W.3d 439 (Tex. App.—Houston [14th Dist.] 2008, no pet.) 
 
12  Id. at 445-46. 
 
13  Id. at 447-48. 
 
14  Id. at 448 (emphasis in original). 
 
15  TEX. PROP. CODE § 27.004(g). 
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b.    Premised on a “Construction Defect”   As quoted above, the RCLA 
applies to a dispute “arising from a construction defect.” The RCLA defines a “construction 
defect” as follows:  
 

“Construction defect” . . . means a matter concerning the design, construction, or 
repair of a new residence, of an alteration of or repair or addition to an existing 
residence, or of an appurtenance to a residence, on which a person has a 
complaint against a contractor. The term may include any physical damage to the 
residence, any appurtenance, or the real property on which the residence and 
appurtenance are affixed proximately caused by a construction defect.16  

 
Note the portion of the definition omitted above references the TRCCA, but with the TRCCA 
having expired, the reference to it here can be disregarded, leaving only the remaining portion of 
the definition applicable to RCLA claims. 
  
 The RCLA applies both to new construction and to an “alteration of . . . or addition to” 
existing structures.  In construing this provision, one court held that an “alteration” is “a change 
or modification made on a building that does not increase its exterior dimensions,” and that 
“addition” is “a part added to or joined with a building to increase available space.”17  More 
recently, the Dallas Court of Appeals held that a homeowner’s suit against a contractor who only 
“replaced windows and doors” constituted “the alteration or repair of an existing residence.”18 
Thus the alleged “improper” and “incorrect” work fell within the purview of the RCLA and the 
homeowner was required to provide the 60 day pre-suit notice under the RCLA.19 
  
 ii. Claims Not Subject to RCLA Protection 
 

a.   Personal Injury Claims.  Even claims expressly excluded from the RCLA 
provide insights regarding the RCLA’s application.  For example, the statute excludes from its 
coverage “a claim for personal injury, survival or wrongful death or for damage to goods.”20    
But the Act also states “‘personal injury’ does not include mental anguish.”21    Thus, recovery of 
mental anguish damages is subject to the RCLA, but since this damage theory is not included 
within the list of damages available under the RCLA, such damages are still not recoverable. 
This statutory prohibition is also consistent with a Texas Supreme Court decision that held 
“mental anguish based solely on negligent property damage is not compensable as a matter of 
                                                 
16  TEX. PROP. CODE § 27.001(4). 
 
17  O’Donnell v. Bullivant of Texas, Inc., 940 S.W.2d 411, 471 (Tex. App.–Fort Worth 1997, writ denied) 

(holding that foundation repair work is an alteration). 
 
18  In re Classic Openings, Inc., 318 S.W.3d 428, 429 (Tex. App.—Dallas 2010, orig. proceeding) (citing TEX. 

PROP. CODE ANN. § 27.001(4) (Vernon 2009)). 
 
19  Id. 
 
20  TEX. PROP. CODE § 27.002(a)(1). 
 
21  Id. §27.002(c)(2). 
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law.”22  Note, however, that when a builder fails to make a reasonable settlement offer, DTPA 
claims are not preempted by the RCLA, and claimants may recover for mental anguish.23   
 

b.   Goods.  The term “goods” is also defined in the RCLA, and that definition 
highlights a major difference between the RCLA and the DTPA.  The 2007 RCLA amendments 
make clear the RCLA does apply to goods inside the residence damaged by a construction 
defect; but whether a residence itself has been effectively removed from the DTPA based on the 
RCLA’s definitions remains debatable.24  Under the DTPA, “goods” are defined as tangible real 
property (and homes), and a “consumer” is defined as someone who seeks “goods and 
services.”25    But, the RCLA explicitly states “‘goods’ does not include a residence.”26  Because 
the RCLA prevails over any conflicting law, it would seem a residence (no longer a “good”) is 
taken out of the DTPA in cases where the RCLA applies.  If a residence is not a “good” under 
the RCLA, that definition arguably strips the homeowner of DTPA consumer status and renders 
the list of unlawful deceptive trade practices (i.e., the “laundry list” of violations) under the 
DTPA inapplicable to a residence.27     
 
 iii. The Protections of the RCLA: Preemption 
 
 The RCLA specifically states: “except as provided by this subsection, to the extent of 
conflict between this chapter and any other law, including the Deceptive Trade Practices - 
Consumer Protection Act (Subchapter E, Chapter 17, Business & Commerce Code) or a common 
law cause of action, this chapter prevails.”28  The 2003 amendments to this section made clear it 
included “a common law cause of action” in addition to the DTPA.29  Thus, the RCLA preempts 
all causes of action based on any other statute or common law.  But, importantly, the preemption 
is not absolute; it is only “to the extent of conflict” between the RCLA and the other conflicting 
law. 
 
 The RCLA’s preemption of other causes of action has been interpreted differently by the 
courts.  In Bruce v. Jim Walters Homes,Inc.,30 the homeowners sued the contractor for damages 
resulting from alleged construction defects and pleaded causes of action for fraud, breach of 
                                                 
22  City of Tyler v. Likes, 962 S.W.2d 489, 497 (Tex. 1997). 
 
23  See Hunt v. Stephens, No. 11-00-00222-CV, 2002 WL 32341814, at *6 (Tex. App. —Eastland Sept. 12, 

2002, no pet.) (not designated for publication). 
 
24  See TEX. PROP. CODE § 27.004(g)(2). 
 
25  TEX. BUS. & COM. CODE § 17.45. 
 
26  TEX. PROP. CODE § 27.002(c)(1). 
 
27  See TEX. BUS. & COM. CODE § 17.46. 
 
28  TEX. PROP. CODE § 27.002(b). 
 
29  Tex. H.B. 730, 78th Leg., R.S. (2003); TEX. PROP. CODE § 27.002(b); Bruce v. Jim Walters Homes, Inc., 

943 S.W.2d 121, 123 (Tex. App. – San Antonio 1997, writ denied). 
 
30  943 S.W.2d 121, 123 (Tex. App. – San Antonio 1997, writ denied). 
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contract, breach of warranty, and negligence, and sought additional damages under the RCLA.31  
The court of appeals held the common law fraud cause of action was independent from and did 
not conflict with the RCLA, and thus, was not preempted by the RCLA.32   Bruce explained the 
RCLA’s purpose was to compensate for actual defects in construction, not willful 
misrepresentations.33  Therefore, damages were not capped by the RCLA and the homeowners 
could recover exemplary damages for the fraudulent acts.34     
  
 The Kimball Hill Homes decision, noted above, makes clear that if the claims against a 
builder can be logically characterized as “resulting from a construction defect,” the cause of 
action is subject to the RCLA.  On the other hand, claims against a builder arising from alleged 
representations about the date of substantial completion, tax benefits of home ownership, 
development plans for the subdivision, payment of subcontractors, location of easements on the 
building site, etc., would all appear to fall outside of the RCLA and its protections.  The recent 
RCLA amendments seem to recognize this limited exception; Section 27.002(d) specifically 
states the RCLA does not apply to an action to recover damages that arise from: (1) a violation of 
Section 27.01, Business & Commerce Code (referring to fraud in real estate transactions); (2) a 
contractor’s wrongful abandonment of an improvement project before completion; or (3) a 
violation of Chapter 162 (the Texas Trust Fund Act, primarily governing the misapplication of 
funds paid to construction parties). 

 vi.  RCLA Procedures: Notice, Opportunity to Inspect/ Cure, Offer of Settlement 
 
 One of the most critical components of the RCLA since its inception is its notice and 
opportunity to inspect/cure procedure.  That procedure is detailed immediately below.  
Homeowners must still follow this procedure or face consequences under the Act. 
 

Step 1:  Pre-Action Notification.  At least 60 days before a homeowner35 initiates an 
action against a builder to recover damages or other relief arising from a construction defect, the 
homeowner must give notice of the claim to the builder by certified mail, return receipt 
requested, to the builder’s last known address.  The notice must specify “in reasonable detail the 
construction defects that are the subject of the complaint.”36    Further, if requested by the 
builder, the homeowner must provide any evidence that depicts the nature and cause of the defect 
and the nature and extent of repairs necessary to remedy the defect, including “expert reports, 
photographs, and videotapes.”37   
                                                 
31  Id. at 122. 
 
32  Id. at 123. 
 
33  Id. at 123. 
 
34  Id. at 123. 
 
35  More specifically, “a claimant seeking from a contractor damages or other relief arising from a construction 

defect.” TEX. PROP. CODE § 27.004(a). 
 
36  Id.   
 
37  Id. 
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As one might expect, defining “reasonable detail” is more art than science. At least one 

court has acknowledged that “[n]either applicable statutory language nor case law provides a 
clear definition of exactly what language constitutes reasonable detail” but that “[t]he purpose of 
the notice requirement is to encourage pre-suit negotiations to avoid the expense of litigation.”38  
Note also that at least one court has specifically held that a homeowner’s notice under the DTPA, 
without more, will not suffice to provide the contractor with the specific notice required by the 
RCLA.39 And one court recently held that, where a plaintiff amends its petition to add 
substantively new defects, the plaintiff must first send the statutory notice to the builder and the 
case will then be abated to allow the builder to inspect the newly alleged defects.40 
 
 Step 2:  Opportunity to Inspect and Document.  Once the builder receives the 
homeowner’s notice, the builder, upon written request, has 35 days to inspect the property that is 
the subject of the complaint “to determine the nature and cause of the defect and the nature and 
extent of repairs necessary to remedy the defect.”41     The builder is specifically permitted to 
take reasonable steps to document any defect, such as taking photographs and video. 42  The 
RCLA is silent on the question of whether this inspection is a one-time opportunity, or whether 
the builder may, upon written request, inspect the property several times.  If a homeowner 
refuses to allow the builder a reasonable opportunity to inspect the alleged defect, the 
homeowner’s damages will be capped.  The homeowner will not be allowed to recover in excess 
of either: 1) the fair market value of the contractor’s last offer of settlement; or 2) the amount of 
a reasonable settlement or purchase offer made under Subsection (n) (a builder’s monetary 
settlement offer or an offer to purchase the residence), in addition to being capped at only the 
amount of reasonable and necessary costs and attorney’s fees incurred up until the offer was 
considered rejected.43   

These notice provisions were addressed in part in Hernandez v. Lautensack.44  There, 
Lautensack sued a roofing contractor (Hernandez) who had been hired to replace the slate tile 
roof on Lautensack’s home.  After the new roof was installed, the homeowner complained of 
leaks, and Hernandez was unable to repair it after several attempts.45    Lautensack subsequently 
                                                 
38  F & S Const., Inc. v. Saidi, 131 S.W.3d 94, 97 (Tex. App.—San Antonio 2003, pet. denied). 
 
39  In re Classic Openings, Inc., 318 S.W.3d 428, 429 (Tex. App.—Dallas 2010, orig. proceeding). 
 
40  In re Anderson Const. Co., 338 S.W.3d 190, 195-96 (Tex. App.—Beaumont 2011, orig. proceeding) (the 

procedure will be different only if the giving of notice is impracticable because of the necessity of initiating 
an action at an earlier date to prevent the running of limitations or if the complaint is asserted as a 
counterclaim, pursuant to Section 27.004(c), or if the parties agree to other notice and inspection 
procedures, pursuant to Section 27.004(h)). 

 
41  TEX. PROP. CODE §27.004(a). 
 
42  Id. §27.004(k). 
 
43  Id. § 27.004(e). 
 
44  201 S.W.3d 771 (Tex. App.—Fort Worth 2006, pet. denied). 
 
45  Id. at 774. 
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hired a new roofing contractor to replace the roof.46    A jury awarded Lautensack damages for 
the replacement of the roof and attorney’s fees.47    Hernandez appealed the decision arguing that 
the failure to provide the statutory written notice pursuant to the RCLA prevented him from 
conducting an inspection of the alleged defects in the roof, and prevented him from making an 
offer of settlement under the RCLA.48    In short, Hernandez argued Lautensack should not 
recover because, by disregarding the RCLA, Lautensack deprived Hernandez of his statutory 
rights, and the opportunity to resolve the dispute without having to litigate.  The Fort Worth 
Court of Appeals noted that, while the jury found Lautensack had not provided the proper 
statutory written notice, it nevertheless ruled that Hernandez’s earlier attempts to repair the roof 
demonstrated Hernandez had received sufficient notice under the RCLA.49 Lautensack provides 
insight regarding the intent of the statute and potential substantial compliance interpretation by a 
court; still, homeowners are, of course, well advised to strictly comply with the RCLA notice and 
opportunity to cure provisions as much as possible. 

 Step 3:  Offer of Settlement.  Once the builder receives the homeowner’s notice, the 
builder has 45 days make a written offer of settlement.  The written settlement offer may be 
made to the homeowner or to the homeowner’s attorney by certified mail, return receipt 
requested.50    The offer of settlement may include: 
   

1. An agreement by the contractor to repair or to have repaired by an 
independent contractor partially or totally at the contractor’s expense or at a 
reduced rate to the claimant any construction defect described in the notice 
and must describe in reasonable detail the kind of repairs which will be 
made;51 or 

2. A monetary settlement offer or an offer to purchase the residence.52     

It is worth emphasizing from the above that any repair offers made by the builder must describe, 
in reasonable detail, the kind of repairs to be made.53    The builder may want to perform any 
necessary repair work itself to save costs.  Careful consideration should be given when the 
builder considers hiring another contractor of the homeowner’s choosing to perform the repairs 
at the builder’s expense, that is, consideration to the additional costs of the new builder that 
might not have been there had the original builder self-performed, to say nothing of potential 
                                                 
46  Id. 
 
47  Id. at 775. 
 
48  Id. at 776. 
 
49  Id. 
 
50  TEX. PROP. CODE § 27.004(b). 
 
51  Id. § 27.004(b). 
 
52  Id. § 27.004(n). 
 
53  Id. § 27.004(b). 
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open-ended issues such as whether the new builder will perform warranty and/or punch-list 
work.   
 
 The builder should also consider making an offer of repair or payment to the homeowner 
that is unconditional.  A jury, and even an arbitrator, may lean towards viewing the builder’s 
offer as unreasonable if there are any conditions/ qualifications attached (for example, a full and 
final release of all future claims in exchange for the builder’s performance of the repairs). 
Conversely, a jury/ arbitrator may lean towards viewing a homeowner’s rejection of an offer as 
unreasonable if the builder attached no conditions to the offer; and the unconditional offer may 
also make the builder a more sympathetic party in the case generally, that is, the builder might be 
viewed as a party that stood behind its work and offered to make repairs without attaching 
unreasonable conditions.  In certain situations, this approach may also allow the builder to more 
easily assert the defense of mitigation.54  For example, if the builder makes an unconditional 
offer of repair, the homeowner rejects it, and then the homeowner allows several months/ years 
to go by without any repairs being made, thus exacerbating the damages, a jury/ arbitrator may 
find the homeowner failed to mitigate its damages.  
 

A. Notice Not Required to Prevent Expiration of Statute of Limitations.  
If the claimant is unable to follow the notice requirements because of the need to initiate 
“an action” to prevent the expiration of the statute of limitations, notice is not required.  
However, the pleading itself must still specify in reasonable detail each construction 
defect that is the subject of the complaint.  The builder will then have no more than 75 
days to inspect the defect, and no more than 60 days to make a settlement offer.  The 
clock begins to toll upon the date of service of the suit or request for arbitration.55   

 
B. Notice Not Required if Complaint is Asserted as a Counterclaim.  If 

the complaint is asserted as a counterclaim, notice is also not required. The same 
restrictions regarding an action filed to prevent limitations apply here as well:  the 
counterclaim must specify in reasonable detail each construction defects that are the 
subject of the complaint; the builder has 75 days to inspect and 60 days to put forth a 
reasonable settlement offer.56   

 
 Step 4:  Acceptance or Rejection of the Offer of Settlement.  The homeowner has 25 
days after receipt of the offer of settlement to accept or reject the offer.  After the twenty fifth 
day, if the offer has not been accepted, it is considered rejected as a matter of law.57    
 

                                                 
54  See, e.g., Gunn Infinity, Inc. v. O’Byrne, 996 S.W.2d 854, 858-59 (Tex. 1999) (regarding the general duty 

to mitigate). 
 
55  TEX. PROP. CODE § 27.004(c). 
 
56  Id. § 27.004(c); see, e.g., F & S Const., Inc., 131 S.W.3d at 98 (four construction defects alleged in 

homeowners’ original counterclaim addressed problems that were the underlying basis for homeowners’ 
suit with enough specificity to place builder on notice of alleged breaches). 

 
57  TEX. PROP. CODE § 27.004(i). 
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A. If Homeowner Rejects Offer of Settlement Upon Belief Settlement 
Offer is Unreasonable, Builder Entitled to Make Supplemental Written Offer.  The 
2003 legislative amendments created a new step in the claim process under the RCLA: 
the ability of the builder to make a supplemental written offer if the homeowner believes 
the builder’s settlement offer is unreasonable.  The homeowner, within 25 days of receipt 
of the settlement offer, must “advise the contractor in writing and in reasonable detail of 
the reasons why . . . the offer [is] unreasonable.”58    Once the builder receives the written 
rejection, it then has no more than 10 days to make a supplemental written offer of 
settlement to the homeowner or the homeowner’s attorney.59     

    
1.  Affidavit of Rejection – Suit for Determination of 

Reasonableness.  If the homeowner rejects what the builder considers to be a 
reasonable offer, the builder may file with the court or arbitrator an affidavit 
certifying rejection of a settlement offer.  The trier of fact shall determine the 
reasonableness of a final offer of settlement made under RCLA.60    If a 
homeowner rejects what is determined to be a reasonable offer, the homeowner’s 
damages will be capped the same as they are when a homeowner refuses to allow 
the builder a reasonable opportunity to inspect the defects: the homeowner will 
not be allowed to recover in excess of either the fair market value or the amount 
of a reasonable settlement or purchase offer made under the RCLA, in addition to 
being capped at only the amount of reasonable and necessary costs and attorney’s 
fees incurred up until the offer was considered rejected.61    Contractors must be 
aware that if they are deemed to have made an unreasonable offer, those 
limitations on damages do not apply.62     
 
B. If Homeowner Accepts Builder’s Offer of Settlement Within 25-day 

Time Period, Builder Has 45 Days to Complete Repairs.   The builder has 45 days 
after it receives a written notice of acceptance of the settlement offer to complete its 
repairs “unless completion is delayed by the claimant or by other events beyond the 
control of the contractor.”63    If the builder does not perform pursuant to the accepted 
offer, again, the limitations on damages will not apply.64    Also, if the homeowner does 
not allow the builder a reasonable opportunity to repair the defects pursuant to an 

                                                 
58  TEX. PROP. CODE § 27.004(b)(1); see also Perry Homes v. Alwattari, 33 S.W.3d 376, 382 (Tex. App.—Fort 

Worth 2000, pet. denied) (finding an offer may be unreasonable if it requires the owner to pay 40% of the 
cost of the repairs with a promise of future reimbursement, conditioned on whether the homeowner’s 
warranty paid the claim, and requires the owner to execute a full release of all of his claims). 

 
59  TEX. PROP. CODE § 27.004(b)(2). 
 
60  Id. § 27.004(j). 
 
61  Id. § 27.004(e). 
 
62  Id. § 27.004(f). 
 
63  Id. § 27.004(b). 
 
64  Id. § 27.004(q). 
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accepted offer of settlement, the homeowner’s damages will be capped as they are when 
a homeowner refuses to allow the builder a reasonable opportunity to inspect the defects 
or refuses to accept a reasonable offer: again, the homeowner will not be allowed to 
recover in excess of either fair market value or the amount of a reasonable settlement or 
purchase offer, in addition to being capped at only the amount of reasonable and 
necessary costs and attorney’s fees incurred up until the offer was considered rejected.65   

 
 v. Dismissal Replaced by Abatement 
 
 What happens when the claimant fails to follow the proper procedures? The Legislature 
eventually decided, rather than allow for dismissal of a suit altogether, instead there would be a 
suspension of all proceedings until the procedures are followed.  Prior to the 2003 amendments, 
Section 27.004(d) and (e) provided a framework where, if the claimant failed to give the pre-suit 
notice and/or an opportunity to inspect, the builder could have the suit abated for a minimum of 
60 days.  When the TCCRA was created in 2003, the abatement framework was removed and 
replaced with dismissal.  Then, in 2007, the RCLA was changed back to its pre-TRCCA form, 
substituting “dismiss” with appropriate variations of “abate.”66    The current statute provides for 
three situations which require the court or arbitrator to abate: 
 

1. If, during a pending suit, it is discovered a claimant failed to give proper 
notice and the statute of limitations for the cause of action has expired, the suit 
must be abated to allow for compliance with the notice and inspection 
provisions (Sections 27.004(a) and (b)).67  

2. If, after a hearing, it is determined a claimant failed to provide the builder 
notice or reasonable opportunity to inspect as required by Section 27.004(a), 
and the notice requirement is not excused under Section 27.004(c) (running of 
limitations/ counterclaim), the suit must be abated.68   

3. If, after a hearing, it is determined a claimant failed to follow the procedures 
set out in Subsection (b) – the homeowner rejects a reasonable offer, for 
instance – and the notice requirement is not excused under Subsection (c), the 
suit must be abated.69   

A suit will automatically be abated, without arbitrator or court order, 11 days after a 
Motion to Abate has been filed upon two conditions: 1) the motion alleges, and it can be verified, 
that the claimant failed to follow either the notice and inspection provisions of Section 27.004(a) 
or the settlement offer procedures of Section 27.004(b); and 2) the motion is not controverted by 
                                                 
65  Id. § 27.004(e). 
 
66  Id. § 27.004(d). 
 
67  Id. § 27.004(c). 
 
68  Id.  § 27.004(d). 
 
69  Id.  § 27.004(d). 
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a claimant’s filed affidavit within the 11-day period.70  Recently, the Beaumont Court of Appeals 
in In re Anderson Construction Co. rejected some homeowners’ arguments that the automatic 
abatement must be predicated “on a determination” by the trial court that the homeowners failed 
to comply with the RCLA.71   The court of appeals noted “[u]nder the plain language of the 
statute, abatement automatically occurs if the claimant fails to file a controverting affidavit” after 
a proper motion is filed.72 

 
After the proper RCLA procedures have been followed, the case will then be reinstated. 

This raises an interesting issue regarding arbitration: if the contract contains a valid arbitration 
clause but the contractor (or whomever the owner is suing) allows the case to be reinstated in 
court after abatement, has the contractor waived the arbitration provision? A recent Texas case 
says no. In Jones v. Mainwaring certain homeowners sued their architects for construction 
defects.  The homeowners failed to follow the notice procedures of the RCLA, so the case was 
abated for several months and then reinstated after the RCLA procedures had been followed.73 
The homeowners argued the architects waived their right to arbitrate by: agreeing to litigate the 
case in the trial court, by agreeing to reinstate the case following the RCLA abatement, by 
agreeing to a continuance of the initial trial setting, and by engaging in discovery.74 The court of 
appeals specifically held that the reinstatement after RCLA abatement and trial date continuance 
were not sufficient to waive arbitration: “We conclude that the architects have not expressly 
waived their right to arbitrate by agreeing to reinstate the case following abatement or by 
agreeing to a continuance.”75 The court of appeals noted that the arbitration clause between the 
parties – which required the parties to arbitrate “[a]ny claim, dispute or other matter in question 
arising out of or related to this Agreement”  – was a “broad” form clause;76 and the court 
emphasized general Texas arbitration jurisprudence providing “[t]here is a strong presumption 
against waiver of arbitration, but it is not irrebuttable[.]”77 
 

vi. Recoverable Damages 
 
 Unless damages are capped as provided by Section 27.004(e) discussed above, an RCLA 
action allows the claimant to recover only the following economic damages proximately caused 
by a construction defect: 

                                                 
70  Id.  § 27.004(d).  
 
71  338 S.W.3d 190, 194-95 (Tex. App.—Beaumont 2011, orig. proceeding). 
 
72  Id. 
 
73  No. 09–12–00324–CV, 2012 WL 6643849, at *4 (Tex. App.—Beaumont Dec. 20 2012, no pet.) (mem. op. 

(not designated for publication). 
 
74  Id. 
 
75  Id. at *5 (the court of appeals also held the architects’ participation in certain limited discovery did not 

constitute waiver of the architects’ right to arbitrate). 
 
76  Id. at *4. 
 
77  Id. (quoting Perry Homes v. Cull, 258 S.W.3d 580, 584 (Tex. 2008)). 
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(1) the reasonable cost of repairs necessary to cure any construction defect;  
 
(2) the reasonable and necessary cost for the replacement or repair of any 
damaged goods in the residence;  
 
(3) reasonable and necessary engineering and consulting fees;  
 
(4) the reasonable expenses of temporary housing reasonably necessary during the 
repair period;  
 
(5) the reduction in current market value, if any, after the construction defect is 
repaired if the construction defect is a structural failure; and  
 
(6) reasonable and necessary attorney’s fees. 78   

 
Note that reduced current market value is limited to the reduction in value after repairs are made 
and only where the defect is a “structural failure.” The RCLA defines a “structural failure” as 
“actual physical damage to the load-bearing portion of a residence caused by a failure of the 
load-bearing portion.”79  The Act provides no definition regarding what is considered “load-
bearing.” Protracted battles are thus often waged over whether a defect falls within the 
“structural failure” definition: the owner frequently wants to recover substantial “diminished 
market value” damages. The builder, of course, wants to avoid them. 

 
vii. Other Technicalities 

A.     Extension of Time Periods.   All time periods provided in the RCLA may 
be extended by written agreement between the homeowner and builder.80    For example, one 
court held that if a homeowner’s initial notice gives the builder more than 45 days to make the 
initial offer of settlement, the builder has the time specified in the notice to make the offer.81     
 
  B.  Monetary Settlement Offers Permitted.  As touched on above, the 
RCLA expressly states that nothing precludes a contractor from making a monetary settlement 
offer or an offer to purchase the residence.82     
 
   C.  Certified Mail Only.  The notice and response letter prescribed by the 
RCLA must be sent by certified mail, return receipt requested, to the last known address of the 

                                                 
78  TEX. PROP. CODE § 27.004(g). 
 
79  Id. § 27.001(8). 
 
80  Id. § 27.004(h). 
 
81  O’Donnell, 940 S.W.2d at 419. 
 
82  TEX. PROP. CODE § 27.004(n). 
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recipient.83  If it is previously disclosed in writing that the recipient of a notice or response letter 
is represented by an attorney, the letter must be sent to the recipient’s attorney in accordance 
with Texas Rule of Civil Procedure 21a.84   
 
  D. Time Frames Do Not Apply to Defect Causing “Imminent Threat.”  
Regardless of the time constraints provided in Section 27.004(a) through (c), if a builder receives 
written notice of a construction defect that, due to work performed by it or by an agent, 
employee, or subcontractor of it, is “creating an imminent threat to the health or safety of the 
inhabitants of the residence,” the builder must take reasonable steps to cure the defect “as soon 
as practicable.”85    If the builder fails to cure the defect in a reasonable time, the homeowner can 
have the defect cured and recover the reasonable costs of the repairs plus attorney’s fees and 
costs on top of any other damages recoverable under any law not in conflict with the RCLA.86     
 
  E. Contractor’s Recovery from Subcontractor.  To retain all rights of 
contribution from one of its subcontractors, if the builder chooses to settle a claim with a 
homeowner, the builder must provide a subcontractor with written notice of the RCLA claim.87 
The statute provides: “If the contractor provides written notice of a claim for damages arising 
from a construction defect to a subcontractor, the contractor retains all rights of contribution 
from the subcontractor if the contractor settles the claim with the claimant.”88  The Act does not 
specify when this notice must be given to the subcontractor. Perhaps the subcontractor must 
receive the notice in sufficient time to at least participate in the inspection of the home and 
perhaps even to participate in the settlement offer to the owner.  This issue, and others related to 
this section, are unresolved, as the authors are aware of no court or Attorney General opinion 
discussing Section 27.004(p) in significant detail. 

 
F. Frivolous Suit.  If it is determined that a party who files a suit under the 

RCLA that is groundless and brought in bad faith or for purposes of harassment, that party is 

                                                 
83  Id. § 27.004(a)-(b). 
 
84  Id. § 27.004(o); see TEX. R. CIV. P. 21a (stating, among other things, “[e]very notice required by these 

rules, and every pleading, plea, motion, or other form of request required to be served under Rule 21, other 
than the citation to be served upon the filing of a cause of action and except as otherwise expressly 
provided in these rules, may be served by delivering a copy to the party to be served, or the party's duly 
authorized agent or attorney of record, as the case may be….”). 

 
85  TEX. PROP. CODE § 27.004(m). 
 
86  Id.; see also Markel Am. Ins. Co. v. Lennar Corp., 342 S.W.3d 704, 712-13 (Tex. App.—Houston [14th 

Dist.] 2011, pet. filed) (discussing Section 27.004(m) “imminent threat” provisions in context of jury 
charge and liability of builder’s insurer). 

 
87  TEX. PROP. CODE § 27.004(p). 
 
88  Id. 
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liable to the defendant for reasonable and necessary attorney’s fees and court costs.89  Some 
builders may rely on the “frivolous suit” provision in the RCLA as the basis for a counterclaim.90 

 
G. Disclosure Statement Required.  A written contract subject to the 

provisions of the RCLA must contain a statement substantially similar to the following: 
 
“This contract is subject to Chapter 27 of the Texas Property Code. The 
provisions of that chapter may affect your right to recover damages arising from a 
construction defect. If you have a complaint concerning a construction defect and 
that defect has not been corrected as may be required by law or by contract, you 
must provide the notice required by Chapter 27 of the Texas Property Code to the 
contractor by certified mail, return receipt requested, not later than the 60th day 
before the date you file suit to recover damages in a court of law or initiate 
arbitration. The notice must refer to Chapter 27 of the Texas Property Code and 
must describe the construction defect. If requested by the contractor, you must 
provide the contractor an opportunity to inspect and cure the defect as provided 
by Section 27.004 of the Texas Property Code.”91   
 

The statement must be printed or typed in bolded 10-point font.  A contract failing to provide the 
notice subjects the contractor to a $500 civil penalty recoverable by the claimant.92    The 
disclosure statement is not required in a contract between a condominium developer and a 
contractor for the construction or repair of a residence or appurtenance to a residence in a 
condominium.93     

 
 viii. RCLA Defenses 
 
 Section 27.003(b) of the RCLA preserves general common law defenses and defensive 
causes of action for the builder.  Given the limited nature of defenses under the DTPA, the 
preclusive effect of the RCLA in this context is particularly important.  Section 27.003(a) also 
lists a series of acts or contributing factors that might cap, or exacerbate, damages associated 
with a construction defect claim, and provides that a builder will not be responsible for any 
portion of damages resulting from such activities or factors.  Included on this list are damages 
that are caused by: 
  
  A.  Negligence of Others.   Negligence of a person other than the builder or 
an agent, employee, or subcontractor of the builder.  This may protect the builder from liability 

                                                 
89  TEX. PROP. CODE § 27.0031. 
 
90  Helm v. Kingston, No. 13-10-00224-CV, 2011 WL 6746064, at *1 (Tex. App.—Corpus Christi Dec. 21, 

2011, pet. filed) (mem. op.) (not designated for publication). 
 
91  TEX. PROP. CODE § 27.007(a). 
 
92  Id. § 27.007(b). 
 
93  Id. § 27.007(a). 
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for, for example, following an engineer’s defective structural plans or an architect’s faulty 
specifications, or problems caused by the homeowner’s swimming pool contractor, etc.; 
 
  B.     Mitigation/Maintenance.   Failure of a person other than the builder or an 
agent, employee, or subcontractor of the builder to: 1) take reasonable action to mitigate the 
damages; or 2) take reasonable action to maintain the residence; 
 
  C.      Normal Wear and Tear.    Normal wear, tear, or deterioration; 
 
  D.      Normal Shrinkage/Settlement.  Normal shrinkage due to drying or 
settlement of construction components within the tolerance of building standards; or 
 
  E.  Reliance on Third Parties.  The builder’s reliance on written information 
relating to the residence, appurtenance, or real property on which the residence and appurtenance 
are affixed that was obtained from official government records, if the written information was 
false or inaccurate and the builder did not know and could not reasonably have known of the 
falsity or inaccuracy of the information.  
 
  F.  Assignment/ Subrogation.  The RCLA provides: 
 

If an assignee of the claimant or a person subrogated to the rights of a claimant 
fails to provide the contractor with the written notice and opportunity to inspect 
and offer to repair required by Section 27.004 … before performing repairs, the 
contractor is not liable for the cost of any repairs or any percentage of damages 
caused by repairs made to a construction defect at the request of an assignee of 
the claimant or a person subrogated to the rights of a claimant by a person other 
than the contractor or an agent, employee, or subcontractor of the contractor.94 

 
Let’s translate this part of the statute into English by applying it to a common hypothetical. 
Homeowners frequently fail to provide any notice to the builder that constructed the home (let 
alone a notice as detailed as the RCLA requires).  Instead, the homeowner often only makes a 
claim with its insurer. The insurer then often pays another contractor to fix the defects at issue 
without notice to the original builder.  Then, under a subrogation theory, the insurer sues the 
original builder, claiming the original builder owes the insurer for the money it paid to have the 
defects repaired. The original builder could argue that the case is abated indefinitely under the 
RCLA: the original builder argues that it had a right to inspect the defects under the RCLA,95 
which it cannot do now because the alleged defects have been repaired (alongside, perhaps, a 
related spoliation argument); thus, under the above quoted section, the original builder argues it 
cannot be liable for the cost of such repairs.  The insurer may then counter that section does not 
apply to the insurer because there were no “repairs made,” by the insurer, only the contractor the 

                                                 
94  Id. § 27.003(2). 
 
95  Or that it never received notice from the insurer, or an opportunity to make a settlement offer, etc. Id. at §§ 

27.004, 27.003(2). 
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insurer hired.96 The original builder might then reply by emphasizing the language in the above 
section regarding “repairs made to a construction defect at the request of … a person 
subrogated.”97  These arguments and issues remain open, as the authors are unaware of any other 
legal authority to date deciding this issue. 
 
  G.   No Limitations.  Except as provided by the RCLA, the RCLA will not 
limit or bar any other defense or defensive matter or other defensive cause of action applicable to 
an action to recover damages or other relief arising from a construction defect. 
 

More often than not, one or more of the above RCLA defenses will play a critical role in 
a residential construction defect case.   
 
 ix. Special Limits on Recovery of Damages 
 
 As originally passed in 1989, the RCLA had a single limitation on damages.  Located 
within the 1989 Act under Section 27.004(d), the RCLA provided that if the homeowner rejected 
the builder’s reasonable offer, the damages were capped at the reasonable costs of repair that had 
been offered, plus attorney’s fees incurred by the homeowner at the time the offer was made.  If 
that offer was determined to be unreasonable, the builder lost the only damage cap afforded to 
it.98    As it evolved, the RCLA offered builders and remodelers with important limitations on the 
type and amount of damages that may be recovered in a construction defect case.   
 
 In 1993, the RCLA was amended to add several new, significant limitations on damages.  
Included was a list of the types of damages that could be recovered and a second cap on the 
amount of damages.  The list limited the types of damages to reasonable repair costs, reasonable 
temporary housing costs, the reduction in market value for structural failures, and attorney’s 
fees.99    An additional cap on the amount of damages was set at the homeowner’s purchase price 
for the residence.100    In making these significant changes in 1993, however, the Legislature 
failed to make the technical change to Section 27.004(e).  That provision remained as originally 
written, providing that if the builder failed to make a reasonable offer, or failed to complete the 
repairs in a good and workmanlike manner, “the limitations on damages and defenses to liability 
provided for in this section shall not apply.”101   
 
 This issue was resolved in part by O’Donnell v. Bullivant of Texas, Inc.102  In that case, 
the court concluded the failure of the foundation contractor to make a reasonable offer precluded 
                                                 
96  Id. § 27.003(2). 
 
97  Id. (emphasis added). 
 
98  TEX. PROP. CODE ANN. § 27.004(e) (Vernon 1989). 
 
99  TEX. PROP. CODE ANN. §27.004(f) (Vernon 1993). 
 
100  Id. §27.004(g). 
 
101  E.g., TEX. PROP. CODE ANN. §27.004(q) (Vernon 2012). 
 
102  940 S.W.2d 411 (Tex. App. – Fort Worth 1997, writ denied). 
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only the operation of the cap as to the amount of damages.  That decision was expanded three 
years later by Perry Homes v. Alwattari.103  In Alwattari, the court clarified its earlier opinion 
and held that when a builder fails to make a reasonable offer, all limitations on damages and 
defenses found in Section 27.004 are ineffective.104   
 
 The 2003 and 2007 amendments clarified the original intent of the RCLA and corrected 
the decisions made in the earlier case law interpreting the RCLA’s limitations on damages and 
defenses. These amendments changed the RCLA as follows: 
 

• Subsection (e) of Section 27.004 [formerly (f)] was amended to focus on 
the nature of the offer being reasonable or unreasonable.  The old 
provision caused the finder of fact to focus on whether the claimant was 
reasonable or unreasonable.  In addition, Subsection (e)’s limitations on 
damages was amended to be the fair market value of the contractor’s last 
offer or the amount of a reasonable monetary settlement or purchase offer 
pursuant to Section 27.004(n).  The old provision limited the damages to 
the reasonable cost of the offered repairs necessary to cure the 
construction defect.   

• Subsection (f) of Section 27.004 [formerly (g)] was amended to clarify 
that if a reasonable offer was not made by the contractor, then only the 
limitation on damages provided by Subsection (e) would not apply. 

• Subsection (g) of Section 27.004 [formerly (h)] was amended to refer to 
an “action” rather than a “suit” and it was also amended to specifically 
state that only economic damages are recoverable that were proximately 
caused by a construction defect.  As discussed above, a claimant thus may 
now recover: the reasonable cost of repairs necessary to cure any 
construction defect; the reasonable and necessary cost for the replacement 
or repair of any damaged goods in the residence; reasonable and necessary 
engineering and consulting fees; the reasonable expenses of temporary 
housing reasonably necessary during the repair period; the reduction in 
current market value, if any, after the construction defect is repaired if the 
construction defect is a structural failure; and reasonable and necessary 
attorney’s fees.  

• Subsection (l) of Section 27.004 was created in conjunction with the Texas 
Residential Construction Commission.  Because the TRCCA expired, this 
provision is no longer effective. 

• Section 27.0042 was added, allowing for a contractor and a homeowner to 
enter a written agreement in advance on the terms for a purchase of the 
residence (as determined without reference to the defects) in the event the 

                                                 
103  33 S.W.2d 376 (Tex. App. – Fort Worth 2000, pet. filed). 
 
104  Alwattari, 33 S.W.3rd at 384. 
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cost of repairs exceeds a pre-agreed upon percentage of the current fair 
market value of the home.  In the event of a purchase, the builder must 
pay the original purchase price, closing costs, reasonable and necessary 
attorney’s fees, costs to transfer title, reimbursement for permanent 
improvements, and reasonable costs to move.  An offer to purchase a 
claimant’s home pursuant to this provision is presumed reasonable absent 
clear and convincing evidence to the contrary.  However, a contractor may 
not elect this remedy if the residence is more than five years old at the 
time an action is initiated. 

x. The RCLA is a cause of action … right?  
 
 Probably the biggest misconception regarding the RCLA is that it is a cause of action 
homeowners can plead against builders and remodelers.  Early court decisions came to different 
conclusions on this issue.  In 1997, the San Antonio Court of Appeals, in Bruce v. Jim Walters 
Homes, Inc.,105 concluded the RCLA was a cause of action supplanting other causes of action 
such as negligence, breach of contract, and breach of warranty .  Unpublished opinions referring 
to the RCLA as a cause of action also included United-Bilt Homes, Inc. v. Clark106  and Mack v. 
Halada.107   
 

The 1999 amendments to the RCLA finally clarified this issue.  Section 27.005 of the 
Property Code entitled “Limitations on Effect of Chapter” was amended to state, “This chapter 
does not create a cause of action or derivative liability or extend a limitations period.”108  This 
provision has remained unchanged.   
 

The Dallas Court of Appeals more recently clarified this issue in Gentry v. Squires 
Constr. Inc.109  The court of appeals simply stated, “the RCLA does not create a cause of action 
because it does not: (1) provide a complete structure for liability or (2) contain a description of 
what conduct will result in liability or an express statement of the elements of a cause of 
action.”110  Rather, it only controls and limits otherwise existing causes of action – but only to 
the extent of a conflict, and in such matters the RCLA will prevail.   

 
The Gentry opinion comports with the vision of the RCLA’s initial drafters.  The purpose 

of the RCLA was to limit the application of the DTPA111 and to restore the reasonable resolution 
                                                 
105  943 S.W.2d 121, 124 (Tex. App. – San Antonio 1997, writ denied). 
 
106  No. 09-97-286-CV, 1999 WL 129919 (Tex. App.–Beaumont Mar. 11, 1999, not pet.). 
 
107  No. 03-96-00339-CV, 1996 WL 727384 (Tex. App.–Austin Dec. 16, 1996, no pet.). 
 
108  TEX. PROP. CODE § 27.005. 
 
109  188 S.W.3d 396 (Tex. App.–Dallas 2006, no pet.). 
 
110  Id. at 404. 
 
111  See TEX. PROP. CODE § 27.002(b) (“To the extent of conflict between this chapter and any other law, 

including the Deceptive Trade Practices - Consumer Protection Act, this chapter prevails”). 
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of disputes involving residential construction and remodeling.  The RCLA is perhaps best 
thought of as a filter, applying defenses and damage limitations to bar conflicting remedies and 
establishing proof requirements and damages caps on statutory and common law causes of action 
for residential construction defect claims.  Therefore, in any RCLA case, some other statutory or 
common law cause of action must provide: 
 
 • The right of recovery or theory of liability (subject to defenses created or allowed 

by the RCLA); and 
  
 • Entitlement to the recovery of damages or other relief, costs, and attorney’s fees 

(subject to limitations on the types and the amount of damages allowed by the 
RCLA).112 

 
The RCLA also codifies several affirmative defenses and creates a framework for dispute 

resolution that must be invoked before a homeowner initiates formal litigation/arbitration, all of 
which has been discussed above.     
 

xi. The Core RCLA Decisions 
 
 The following are seminal cases that created the RCLA landscape and guided the 
legislature to clarify its original intent. 
 
  Perry Homes v. Alwattari113 
   

The purchasers of a new home sued the contractor for alleged DTPA violations in 
connection with defects in the foundation.  The court of appeals held: 1) a 
contractor’s failure to make a reasonable settlement offer means the contractor 
loses the benefit of all limitations on damages and defenses to liability under the 
RCLA, including limitations on types and amount of damages recoverable 
(overruling O'Donnell v. Roger Bullivant of Texas, Inc., discussed below); 2) to 
recover repair costs, the homeowner must show the expenses were reasonable; 
and 3) the homeowner could recover for diminution in fair market value of the 
house after repairs.114     

 
  In re Kimball Hill Homes Texas, Inc.115  
 

In this mandamus proceeding, the developer claimed the trial court abused its 
discretion by not abating the homeowners’ suit under the RCLA.  The suit 
involved several hundred homeowners suing the developer and a utility provider.  
They alleged the developer misrepresented the quality, craftsmanship, and energy 

                                                 
112  E.g., Gentry, 188 S.W.3d at 404-05. 
 
113  33 S.W.3d 376 (Tex. App.—Ft. Worth 2000, pet. denied). 
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115  969 S.W.2d 522 (Tex. App.—Houston [14th Dist.] 1998, no pet.). 
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efficiency of their homes and their homes were constructed with “substandard 
workmanship, poor quality materials and virtually no craftsmanship.”  Their 
causes of action included conspiracy, common law fraud, statutory fraud in a real 
estate transaction, breach of contract, and breach of warranty.  Kimball Hill filed a 
motion to abate the case under the RCLA.  The court of appeals held that: 1) 
denial of the motion to abate under RCLA was appropriate for review by 
mandamus; 2) the RCLA’s notice and abatement procedures applied to the 
homeowners’ action against the developer arising from alleged construction 
defects despite the fact the homeowners’ pleadings did not reference the RCLA; 
and 3) the homeowners’ failure to timely controvert the developer’s verified 
motion to abate triggered the RCLA provision requiring automatic abatement, and 
thus warranted granting of mandamus directing the trial court to abate the case.116    
The court of appeals affirmed the holding, citing a DTPA case, “that the 
underlying nature of a claim controls and a plaintiff cannot by artful pleading 
recast a claim in order to avoid the adverse effect of a statute,” stating its 
applicability extended to the RCLA as well.117   

 
  Sanders v. Constr. Equity, Inc.118  
 

The Sanderses alleged defects in a new home purchased from Construction 
Equity, Inc.  The court of appeals held the RCLA: 1) prevails over another law to 
the extent of a conflict; 2) does not impose strict liability; and 3) limits a fraud 
claim as to actual damages, but it does not immunize builders from the punitive 
consequences of fraud.119     

 
  O’Donnell v. Roger Bullivant of Tex., Inc.120   
 

The O’Donnells alleged the contractor, which provided foundation repair 
services, was liable for damages based on deceptive trade practices, negligence, 
gross negligence, product liability, breach of warranty, and breach of contract.  
The court of appeals held the foundation repair work constituted an “alteration” 
and “addition” to residence within the meaning of the RCLA.121    Additionally, 
the contractor's settlement offer was deemed timely, even though not within 45 
days as required by the RCLA, because the homeowners’ notice letter gave the 
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contractor 60 days to respond.122    However, the contractor’s failure to submit a 
reasonable offer to repair meant the RCLA’s cap on the amount of damages did 
not apply to the breach of contract or other causes of action. 123   While this case 
was subsequently overruled, it was done so only to the extent that damage 
limitations on both amount and type do not apply when a contractor fails to make 
a reasonable settlement offer.124     

 
  Bruce v. Jim Walters Homes, Inc.125  
 

The homeowners sued the contractor for damages resulting from alleged 
construction defects and pleaded causes of action for fraud, breach of contract, 
tortuous interference, breach of warranty, and negligence, and sought additional 
damages under the RCLA (i.e., an improperly pleaded RCLA cause of action).  
The court of appeals held the common law fraud cause of action was independent 
from and did not conflict with the RCLA, and thus, was not preempted by the 
RCLA.126  The court explained the RCLA’s purpose was to compensate for actual 
defects in construction, not willful misrepresentations.127    Therefore, damages 
were not capped by the RCLA and the homeowners could recover exemplary 
damages for the fraudulent acts.128   

 
  Centex Homes v. Buecher129  
 

Numerous homeowners brought a class action against the builder seeking an 
injunction to prevent it from asserting that the homeowners contractually waived 
the implied warranty of habitability and good and workmanlike construction. The 
Texas Supreme Court held: 1) the implied warranty of good workmanship is 
merely a “gap filler” and may be disclaimed so long as the parties have 
substituted it with another level of performance or quality of construction; and 2) 
the implied warranty of habitability may not be waived generally, but it extends 
only to latent defects and does not include even significant defects that are fully 
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disclosed to the buyer.130  Note also the court of appeals, affirmed by the supreme 
court, held the RCLA did not replace the implied warranties.131  

 
 B. New Normal Causes of Action 
 

Most attorneys and industry professionals are probably familiar with the more established 
causes of action in a residential construction case, such as breach of contract, breach of express 
or implied warranties, DTPA violation, or negligence.  Similarly, there has already been 
significant discussion about the effect of the economic loss rule on these causes of action.132  
Below, we focus on additional causes of action that are more frequently looked over but may 
have risen in prominence over recent years in light of new court opinions or new legislation. 
 

i. Implied warranty of habitability to subsequent purchasers (revived) 
 

In Old HH, Ltd. v. Henderson, Yolanda and Christopher Conyers sold Mary Henderson 
their house, which had been built by Old HH, Ltd. After discovering alleged defects in the house, 
Henderson sued the Conyerses and Old HH, asserting various causes of action against the 
Conyerses and causes of action against Old HH for DTPA violations, breach of the implied 
warranty of good workmanship, and breach of the implied warranty of habitability.133 Henderson 
alleged that, about a year and a half after she purchased the home, water began leaking into the 
residence from a “dead valley” located above the front entry. She claimed that subsequent mold 
testing revealed the presence of pathogenic mold in the living room, home office, a bedroom, and 
the chimney area. Henderson hired an engineer to inspect the house, and the engineer reported 
that there were numerous other construction defects, including defects in the foundation and roof 
framing.134 At trial, the jury found Old HH breached the implied warranty of good workmanship 
and awarded Henderson $85,000 to compensate her for the “reasonable cost of repairs necessary 
to cure any construction defect,” $4,500 as reasonable and necessary engineering and consulting 
costs, and $10,200 as the “reasonable expenses of temporary housing reasonably necessary 
during the repair period.” However, the trial court refused Henderson’s request to submit a jury 
question asking whether Old HH violated the implied warranty of habitability.135 
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The court of appeals reversed and remanded, holding the trial court was required to 
submit that implied warranty of habitability question and erred in failing to do so.136 In reaching 
its conclusion, the court of appeals relied heavily upon the 1983 Texas Supreme Court Opinion, 
Gupta v. Ritter Homes, Inc.: “The supreme court has held … that the implied warranty of 
habitability, which is implicit in the contract between the builder/vendor and the original 
purchaser, is automatically assigned to a subsequent purchaser.”137 The court of appeals 
emphasized the following language from Gupta: 

 
As between the builder and owner, it matters not whether there has been an 
intervening owner. The effect of the latent defect on the subsequent owner is just 
as great as on the original buyer and the builder is no more able to justify his 
improper work as to a subsequent owner than to the original buyer.138 
 

The court of appeals noted that the extension of the builder’s liability to subsequent purchasers 
under the implied warranty of habitability theory was limited to “latent defects that manifest 
themselves after the purchase and are not discoverable by the subsequent purchaser’s reasonably 
prudent inspection at the time of sale.”139  Citing the seminal 2002 Texas Supreme Court Centex 
v. Buecher opinion, the court of appeals defined “latent defects” as those defects “that are not 
known by or expressly disclosed to the buyer.”140  The court of appeals also rejected an argument 
from Old HH that “reasonably prudent inspection” meant inspection by a “reasonably prudent 
home inspector”; relying upon Gupta again, the court of appeals noted the “implied warranty 
arises to protect the purchaser from defects that she herself cannot discover by reasonable 
inspection. There is no requirement that the defects be undiscoverable by a person with more 
knowledge or experience than the buyer, such as a professional home inspector.”141 
 
 The court of appeals also noted that breach of the implied warranty of habitability occurs 
when the defect is of a nature that will render the premises “unsafe, unsanitary, or otherwise unfit 
for living therein.”142 The nature of the deficiency, its effect on habitability, the length of time 
for which it persisted, the age of the structure, and the area in which the premises are located are 
all factors to be considered in deciding if there has been a breach of the warranty of 
habitability.143 The court of appeals concluded that the record contained some evidence that the 
house was unfit to live in and that it would have been unsafe for Henderson to continue to live 
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there; this was because the record contained evidence that engineering consultants hired by 
Henderson to inspect the house (after the alleged defects manifested themselves) advised her that 
she should move out of the house to protect herself and a report prepared by one of the 
consultants referred to the unsafe condition of the house, including unsafe structures.  Further, 
there was also “extensive testimony regarding the presence of mold in the house.”  
 
 According to the court of appeals, a jury finding that Old HH breached the implied 
warranty of habitability was important because such a finding would entitle Henderson to 
recover, among other things, “the reasonable expenses of temporary housing reasonably 
necessary during the repair period,” pursuant to the RCLA.144 Henderson testified that she rented 
a house “that was built with the exact same floor plan” as her own house. Evidence admitted at 
trial demonstrated that Henderson paid $1,695 per month for the first year of the lease, with a 
twelve month total of $20,340. Rent for this house increased by five percent each year, and 
Henderson paid rent totaling $21,360 during the second year of the lease, $22,428 during the 
third year of the lease, and $23,544 during the fourth year of the lease.145 Old HH unsuccessfully 
argued that such evidence had no relevance to living expenses for a repair period, since no repair 
period was ever identified or quantified. In rejecting this argument, the court of appeals stated 
“[e]ven if the lack of evidence regarding the length of the ‘repair period’ vitiated the evidentiary 
value of testimony regarding the rent payments, however, Henderson also presented evidence of 
her moving and storage costs” and that “[t]hese costs, which fall under the category of ‘expenses 
of temporary housing,’ would be incurred regardless of the length of time Henderson was 
required to be absent from her home—i.e., the repair period—and would therefore be 
recoverable without evidence of what the repair period actually was or should have been.”146 
Because Henderson presented some evidence of damages recoverable under the implied 
warranty of habitability theory of recovery, the court of appeals could not conclude that the trial 
court’s erroneous refusal to submit the requested question was harmless.147 
 
 The Old HH opinion is important for a variety of reasons but perhaps most important is 
that it breaths new life into the implied warranty of habitability cause of action by a subsequent 
purchaser. While Gupta previously laid the groundwork for such cause of action, that opinion is 
now thirty years old. Also, though Gupta’s holding on the implied warranty issue had never been 
expressly overruled, at least some doubt as to its efficacy had been cast by subsequent opinions 
regarding DTPA and implied workmanship causes of action.148 The Old HH court’s thorough 
reliance upon and analysis of Gupta makes it clearer that homebuilders must be aware there is 
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some risk they could be liable to subsequent purchasers with whom the homebuilder never 
contracted. 
 

ii. Builder’s nuisance to adjoining homes during construction 
 

In C.C. Carlton Industries, Ltd. v. Blanchard149 a group of homeowners sued C.C. 
Carlton Industries, Ltd. (“Carlton”) and KB Homes Lone Star, L.P. (“KB”), seeking money 
damages allegedly suffered from KB’s and Carlton’s construction activities that created a 
nuisance behind their homes.150 The homeowners were neighbors whose homes were contiguous 
and whose homes were as close as twenty feet to the construction activity.151  KB, a homebuilder 
and developer, and Carlton, a general contractor, began constructing a new 550-home 
subdivision in southeast Austin near the homeowners’ homes (“the Project”). The Project 
included tearing up and widening a road, adding curbs and sidewalks, grading and preparing the 
land for home sites, removing many trees, adding residential streets, installing sewer and utility 
lines, and constructing a storm-drainage culvert and retention pond.  Carlton used heavy 
equipment for bulldozing, pounding, and steam-rolling the land, laying and tearing up asphalt, 
and digging through layers of hard clay and limestone.152 The jury found KB’s and Carlton’s 
construction activities caused a nuisance to the homeowners and, under that theory, held KB and 
Carlton liable for $200,988 in damages.153 
 
 The Austin Court of Appeals affirmed. The court of appeals defined a nuisance as “a 
condition that substantially interferes with the use and enjoyment of land by causing 
unreasonable discomfort or annoyance to persons of ordinary sensibilities.”154 Quoting the Texas 
Supreme Court, the court of appeals noted “[t]here is no question that foul odors, dust, noise, and 
bright lights – if sufficiently extreme – may constitute a nuisance.”155 The court of appeals also 
divided actionable nuisance into three categories: 1) negligent invasion of another’s interests; 2) 
intentional invasion of another’s interests; or 3) other conduct, culpable because abnormal and 
out of place in its surroundings, that invades another’s interests.156  
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 The court of appeals found there was sufficient evidence to support the jury’s nuisance 
finding and its determination that Carlton’s conduct was abnormal and out of place in its 
surroundings.157 The court of appeals emphasized the following facts: 
 

1. For almost eight months, Carlton’s crew worked to construct the storm-drainage 
culvert, using heavy equipment to excavate through 12 to 13 feet of limestone and 
hard clay. The record showed “this construction activity occurred approximately 20 
feet from Rivera’s [one of the homeowners] house and in close proximity to Sosa’s 
and the Blanchards’ residences, which are contiguous to Rivera’s house.” 
  

2. Vibrations from the Project caused each homeowner’s residence “to experience large 
cracks in the foundation, leaks in the roof, and cracks in the interior and exterior 
walls.”  

 
3. These vibrations also caused “the Blanchards’ house to have broken floors and their 

bathroom tubs to separate from the pipes; Rivera’s bathroom ceiling to fall; and 
Sosa’s master bedroom, kitchen, and guest bathroom to have water damage from 
broken pipes.”  

 
4. When it became apparent that it had fallen behind schedule and would have to pay 

KB $1,000 a day in liquidated damages, Carlton brought in three or four large, bright 
lights, positioned them directly behind the homeowners’ homes, and began working “ 
around-the-clock” for approximately four months, including weekends and holidays, 
to finish the job. Annoyed and stressed from the lights, the vibrations, the pounding, 
and the noise, the Homeowners testified they lost sleep.158 

 
KB and Carlton unsuccessfully argued that their conduct was normal because the City of 

Austin had approved KB and Carlton’s engineering plans, gave KB and Carlton a permit to 
construct public improvements, and inspected the Project during construction.159  The court of 
appeals rejected this argument because “even if a commercial enterprise holds a valid permit to 
conduct a particular business, the manner in which it performs its activity may give rise to an 
action for nuisance.”160  

 
The take away from Carlton may just be that a builder should only be concerned about a 

potential nuisance claim when there are abnormal facts like those in Carlton, e.g., large cracks in 
the foundation of adjoining homes.161 But the Carlton opinion really just discusses what a 
nuisance is; it does not really give a bright line example of what will not be considered a 
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nuisance. For example, the court of appeals noted in its discussion of the facts that early in the 
Project “Carlton’s crews worked steadily, from early morning until about six in the evening for 
at least five days a week, constructing the storm-drainage culvert.”162 But the court did not 
emphasize or discuss that fact during the analysis portion of its opinion. Does that mean working 
those hours will never be considered a nuisance? Relatedly, how broadly can a plaintiff 
homeowner apply the court’s definition of a nuisance, i.e., what other facts will be considered “a 
condition that substantially interferes with the use and enjoyment of land by causing 
unreasonable discomfort or annoyance to persons of ordinary sensibilities”?163 What else might 
be considered “foul odors, dust, noise, and bright lights” that are “sufficiently extreme” to be 
considered a nuisance?164 Can Carlton be applied equally to contractors who work on 
commercial projects that just happen to be close to/ adjoining residential property? 

 
These are, of course, questions that remain open.  Perhaps the best practical take away for 

builders in light of Carlton is that, if a builder receives direct complaints from adjoining 
homeowners or gets wind that such homeowners are not happy with the builder’s activities, the 
builder would be wise to reach out to such homeowners, take their complaints seriously, and try 
to remedy the actions causing such complaints. And builders who are forced to work long, 
abnormal hours (nights, extensive weekends, for example) may want to take the first step and 
contact nearby homeowners, attempting to address any potential nuisance they may be causing. 
Such actions just might be enough to keep the builder out of court down the road. 

 
iii. New DTPA cause of action for natural disaster remediation 

 
 The 2011 Texas Legislature passed House Bill 1711 “relating to disaster remediation 
contracts.”165 Supporters of the legislation argued it was necessary because, among other things:  
 

Consumers are especially vulnerable to deceptive trade practices after a natural 
disaster. Individuals posing as contractors will come into town at that time, insist 
the consumer pay 25 to 50 percent of the estimated cost of services needed, take 
the money, and leave town. After Hurricane Ike, for example, Houston residents 
who needed home repairs lost money to such scammers.166  

 
 House Bill 1711 is now found in Texas Property Code Chapter 57. The chapter does not 
apply to a contract between a person and a “disaster remediation contractor” for the 
“performance of disaster remediation services” on property owned or leased by the person if the 
contractor maintains for at least one year preceding the date of the contract a physical business 
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address in the county in which the property is located or a county adjacent thereto.167 The 
thought here, of course, is a contractor that has been in the county – or a nearby county – for at 
least a year prior to the natural disaster is unlikely to be the type of contractor with which the 
legislation is concerned: that is, a new contractor who comes into the county to take advantage of 
consumers after a natural disaster. As for everyone else, the chapter applies to a contract between 
a person and a “disaster remediation contractor” for the performance of “disaster remediation 
services” on property owned or leased by the person. 
 
 The new law provides a relatively straight forward definition of a “natural disaster” as 
“the occurrence of widespread or severe damage, injury, or loss of life or property related to any 
natural cause, including fire, flood, earthquake, wind, storm, or wave action, that results in a 
disaster declaration by the governor under Chapter 418, Government Code.”168 Thus, “disaster 
remediation” is defined as “the removal, cleaning, sanitizing, demolition, reconstruction, or other 
treatment of improvements to real property performed because of damage or destruction to that 
property caused by a natural disaster.”169 And a “disaster remediation contractor” is “a person 
who engages in disaster remediation for compensation, other than a person who has a permit, 
license, registration, or other authorization from the Texas Commission on Environmental 
Quality for the collection, transportation, treatment, storage, processing, or disposal of solid 
waste.”170 
 
 The new law provides that any contract subject to Chapter 57 must be in writing.171 
Further, a disaster remediation contractor: 1) may not require a person to make a full or partial 
payment under a contract before the contractor begins work; 2) may not require that the amount 
of any partial payment under the contract exceed an amount reasonably proportionate to the work 
performed, including any materials delivered; and 3) must include in any contract for disaster 
remediation services the following statement in conspicuous, boldfaced type of at least 10 points: 
“This contract is subject to Chapter 57, Business & Commerce Code. A contractor may not 
require a full or partial payment before the contractor begins work and may not require partial 
payments in an amount that exceeds an amount reasonably proportionate to the work performed, 
including any materials delivered.”172 These provisions are of course meant to protect consumers 
from certain “bad players” in the industry that require disproportionate upfront payments before 
beginning work and then abandon the work before completion.173 
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 Interestingly, the penalty portion of the statute provides that “[a] violation of this chapter 
by a disaster remediation contractor is a false, misleading, or deceptive act or practice as defined 
by Section 17.46(b), and any remedy under Subchapter E, Chapter 17, is available for a violation 
of this chapter.”174 This is a reference to the Texas Deceptive Trade Practices Act (“DTPA”) and 
its provisions allowing for the award of substantial damages, including treble and exemplary 
damages in certain instances.175 There are no criminal penalties provided in Chapter 57, though 
some of HB 1711’s supporters had pushed for such provisions.176 Still, builders must be wary of 
fact there might still at least some potential of violating criminal laws in these instances, outside 
of the provisions of Chapter 57.177 
 

As one might expect, Chapter 57 provides that any attempt to waive its application, 
whether by contract or otherwise, is void.178  This anti-waiver provision is thus stronger even 
than that found in the DTPA, which at least allows for waiver if certain strict criteria are met.179 
With hurricanes in Texas and throughout the country potentially becoming the “new normal” in 
weather patterns, and with numerous states enacting laws like Chapter 57 – and with the 
attractive profits that post-disaster construction offers – builders must familiarize themselves 
with such laws or prepare to face the consequences. 
 

iv. Fraudulent Lien claim against the residential builder and other lien 
developments 

 
Fraudulent liens 

Given the above cases and statute, the builder has additional concerns during, and then 
well after, its performance. On top of this, the builder must also be concerned with the steps it 
takes to get paid for that work, specifically, a counterclaim for a fraudulent lien. In particular, 
builders must pay careful attention to the unique protections afforded homesteads under Texas 
law. In Denmon v. Atlas Leasing, L.L.C., a homeowner (“Sarah”) sued her lender and others for 
wrongful foreclosure of her homestead and for fraud.180 The Dallas Court of Appeals held the 
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lender’s lien on the homestead – and the resulting foreclosure – were void because the loan 
documents did not contain the signature of both the husband and wife. Both of these signatures 
are required by the lien statute, among other additional requirements.181 The court of appeals 
thus held Sarah was entitled to the return of her homestead property.182  

Further, it appears the lender simply got lucky in avoiding fraudulent lien liability: the 
court of appeals found that Sarah “failed to adequately brief” her assertion that the lender had 
committed “fraud” against her. In her entire brief on the fraud issue, she made only one citation 
to the fraudulent lien statute without providing “any other legal authority in support of her fraud 
claim” and asserting “nothing but statements, without any citations to the record.”183 Had Sarah 
made a more detailed fraudulent lien argument,184 she might have successfully argued a 
fraudulently lien claim, potentially subjecting the lender to additional damages.185    

 
The version of the fraudulent lien statute at issue in Denmon was amended by the 2009 

Texas Legislature to provide that a person filing a lien under the Texas lien statute will not be 
liable for a fraudulent lien “unless the person acts with intent to defraud”186; but there is at least 
an argument that this 2009 legislative change does not significantly change the analysis of 
fraudulent liens.187 Banks, homebuilders, and their subcontractors/ suppliers therefore must still 
be especially diligent in ensuring they have complied with the additional homestead 
requirements under Texas law and other unique features of residential liens in general.  
 

Mandatory award of attorney’s fees for proceeding to foreclose a lien or 
declare a lien invalid (2011 Legislation) 

 
 The 2011 Legislature passed SB 539 regarding the award of attorney’s fees under the lien 
statute.188 Prior to SB 539 in a proceeding to foreclose a mechanic’s and materialmen’s lien the 

                                                 
181  Id. at 596 (citing TEX. PROP. CODE § 53.254). 
 
182  Id. at 598. 
 
183  Id. at 597. 
 
184  See, for example, the court’s discussion in Centurion Planning Corp. v. Seabrook Venture II regarding a 

lien claimant’s potential fraudulent lien liability for failure to comply with Property Code Chapter 53 (176 
S.W.3d 498 (Tex. App.—Houston [1st Dist.] 2004, no pet.)); see also, Walker & Associates Surveying, 
Inc. v. Roberts, 306 S.W.3d 839, 845-49 (Tex. App.—Texarkana 2010, no pet.) (discussing fraudulent lien 
law in summary judgment context). 

 
185  285 S.W.3d at 598. 
 
186  Tex. H.B. 669, 81st Leg., R.S. (2009) (applying to cause of action accruing on/after September 1, 2009).  
  
187  Compare, e.g., Black’s Law Dictionary 360 (8th ed. abridged 2005) and Tex. Jur. 3d Fraud and Deceit § 9 

2010 (cited favorably in Wingo v. State, 143 S.W.3d 178, 190 (Tex. App.—San Antonio 2004), aff’d, 189 
S.W.3d 270 (Tex. Crim. App. 2006) (regarding definitions related to “intent to defraud”) with Centurion 
Planning Corp. v. Seabrook Venture II, 176 S.W.3d 498 (Tex. App.—Houston [1st Dist.] 2004, no pet.) and 
Taylor Electrical Services, Inc. v. Armstrong Electrical Supply Co.. 167 S.W.3d 522 (Tex. App.—Fort 
Worth 2005, no pet.)(containing similar analysis). 

 
188  Now found in Texas Property Code Section 53.156. 
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statute provided that the judge “may” award costs and attorney’s fees as are equitable and just.  
SB 539 changes “may” to “shall” making the award of attorneys’ fees mandatory, although the 
amount to be awarded is still within the discretion of the court. 
 
   Expanded time period for claim on owner’s retainage (2011 Legislation)  
 
 House Bill 1390, also passed during the 2011 Legislature, changes the way retainage 
claims are handled on a private project.189  Under prior law, a derivative claimant like a 
subcontractor, sub-sub contractor, or supplier had to either send notice that retainage was being 
withheld to the owner and original contractor (for second tier claimants) by the 15th day of the 
second month following commencement of work on the project or notice unpaid retainage as if it 
were regular unpaid work (i.e. 15th day of the 2nd month and/or 15th day of the 3rd month 
following each month labor and materials were provided to the project).  In addition, the 
claimant would have to file a lien affidavit within 30 days after the work of the original 
contractor was finished.  Two problems typically arose for claimants under these rules.  First, if 
claimants did not send the early retainage notice (essentially, two months from the start) they 
were obligated to notice retainage as regular unpaid work on a month-by-month basis.  
Claimants were frequently not aware that they were going to have a problem collecting retainage 
until near the end of the job, long after the two month early notice or the periodic notice periods 
had passed.  The other problem that arose was with claimants waiting until the 15th day of the 
fourth month following completion of their work to file a lien affidavit when the overall work of 
the original contractor completed in the meantime.  Under the prior version of the statute an 
owner was only required to withhold retainage for 30 days after completion of the original 
contract.  If a claimant was one of the last to do work on the project then waiting approximately 
120 days to file a claim for retainage, when retainage is paid out 30 days after job completion, 
posed a problem.  The new statute attempts to remedy these problems, albeit in a more 
complicated manner.   
 
 Under the new statute, a claimant can still notice retainage as regular unpaid work.  But 
the early notice has been supplemented with a much later deadline.  The new alternative way to 
notice a claim for contractual retainage is to send notice to the owner on the earlier of 30 days 
after the claimant completes its work, is terminated or abandons, or 30 days after the original 
contractor is terminated or abandons its work.  If the claimant is a second tier claimant (i.e. not 
contracted directly with the original contractor) the notice must also go to the original contractor 
under the same time frame.  The deadline to file a lien affidavit for regular unpaid work (i.e. non-
contractual retainage) is still the 15th day of the fourth month following completion of the 
claimant’s work, unless the shorter deadline applies, which is 30 days from completion, 
termination or abandonment of the original contract.  For contractual retainage, a claimant must 
file a lien by the 15th day of the fourth month following completion, termination, or 
abandonment of its own work unless the owner does one of three things to “hurry up” the lien 
filing.  The owner can send a contractual retainage claimant a notice of completion, termination, 
or abandonment of the original contract and shorten the deadline to file to 40 days.  In the 
alternative, the owner can send a demand to the contractual retainage claimant that the claimant 
file its lien affidavit, which cuts the deadline to just 30 days.   
 
                                                 
189  Tex. H.B. 1390, 82nd Leg., R.S. (2011). 
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 There are some other minor changes to the statute that affect information an owner has to 
give to a claimant who asks and the addition of a reason for objecting to the validity of a lien 
claim on the basis of the expiration of the time to file a retainage claim.  Given the changes and 
the uncertainty in the statute the best thing for a subcontractor to do is to send notice to the 
owner of its retainage agreement upon contracting with the original contractor.  That notice 
should also include a request for notice of completion, termination, or abandonment of the 
original contract as well as a request for a description of the real property being improved, 
whether there is a surety bond and, if so, a copy of the bond, whether there are any prior recorded 
liens or security interests on the real property being improved, and the date on which the original 
contract for the project was executed.  An owner’s failure to provide this information within the 
time period provided by statute will remove some potential defenses.  Owners should modify 
their contracts with original contractors to provide that retainage will be paid out approximately 
five months after the project is complete to be sure that they are not subject to additional 
liabilities under the new statute.  The new law appears to have been accomplished its goals at the 
cost of owner’s withholding retainage for a significantly longer time. 
 

v. Homeowner’s due diligence, reliance, and causation: fraud/DTPA, 
negligence, conspiracy 

 
The San Antonio Court of Appeals held that a home buyer’s pre-purchase, independent 

inspection of a home precluded the buyer from proving either reliance or causation, elements 
necessary to the buyer’s claims against the seller and its realtor for DTPA violation, fraud, civil 
conspiracy, negligence, and negligent misrepresentation. In Lesieur v. Fryar,190  the seller and its 
realtor failed to disclose to the buyer a 2002 inspection, performed by the seller, noting cracks 
and other structural settlement issues. The seller also represented, falsely, that it had never 
received any written inspection reports. Prior to purchasing the house, the buyer hired an 
inspector who noticed damage to the house not substantively different from that noted in the 
original, though undisclosed, home inspection.191  
 
 The court of appeals affirmed the trial court’s grant of summary judgment for the seller, 
on the basis that the buyer could not prove either reliance or causation necessary to prevail on the 
buyer’s allegation of DTPA violation, fraud, civil conspiracy, negligence, or negligent 
misrepresentation. The Court reasoned that because the buyer was aware of the damage as a 
result of the buyer’s inspection, the seller and its realtor did not know “anything more or 
different” about the home’s defects from the prior undisclosed inspection.192 
 
 C. Arbitration 
 

i. Construing and enforcing arbitration agreements 
 

                                                 
190  325 S.W.3d 242 (Tex. App.—San Antonio, 2010, pet. denied). 
 
191  Id. at 244-45. 
 
192  Id. at 248-49 (citations omitted). 
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Texas courts will construe and enforce arbitration agreements in residential/ RCLA cases 
in the same manner as Texas courts do in other cases.  For example, in High Valley Homes, Inc. 
v. Fudge, the court of appeals construed a poorly drafted “mediation” provision, which the court 
ultimately held required the matter to be resolved by binding arbitration.193  The prime contract 
misused the terms “mediation” and “arbitration” in a provision that read:  

 
Mediation. All controversies arising out of this Project and this Agreement shall 
be resolved through mandatory, binding mediation, which shall be in accordance 
with the rules of the American Mediation Association existing at the time the 
request for mediation is filed. The mediator shall be empowered to decide the 
controversy and issue a binding award, even if one or more parties declines, 
neglects or refuses to participate in the mediation. The mediator shall have the 
authority to award reasonable attorneys fees.194 

 
In holding the above language manifested an agreement to submit disputes to binding 

arbitration, the court of appeals noted in important dicta that the “RCLA authorizes, but does not 
require, mediation in applicable cases” and specifically held that “the RCLA does not preclude 
parties to a residential construction contract from agreeing to another form of alternative dispute 
resolution (‘ADR’).”195 Importantly, in deciding whether the dispute had to be resolved by 
arbitration, the court of appeals followed the two-step analysis used by Texas courts in other, 
non-residential/ RCLA cases: first, a court must determine whether an agreement exists requiring 
binding arbitration and second, if an arbitration agreement exists, the court must determine 
whether it covers the dispute in question.  Just as in other cases, any doubts about whether a 
claim is covered by an arbitration agreement are resolved in favor of arbitration, because of the 
state and federal policies favoring arbitration.196 
 

ii. Waiver of arbitration provisions 
 

 Texas courts in residential/ RCLA cases will likely also follow other, non-residential 
court opinions in deciding whether a party has waived arbitration. For example, in Jones v. 
Mainwairing, the contract between the homeowners and architect that the homeowners sued 
contained a clear arbitration clause, providing “[a]ny claim, dispute or other matter in question 
arising out of or related to this Agreement shall be subject to arbitration.”197 After they became 
aware of various problems with their home during its construction, the homeowners sued the 

                                                 
193  No. 03– 01– 00726– CV, 2003 WL 1882261, at *4 (Tex. App.—Austin Apr. 17, 2003, no pet.) (mem. op.) 

(not designated for publication) (emphasis in original). 
 
194  Id. at *4 (emphasis in original). 
 
195  Id. at *2. 
 
196  Id.; see also Jones v. Mainwaring, No. 09-12-00324-CV, 2012 WL 6643849, at *2 (Tex. App.—Beaumont, 

Dec. 20, 2012, no pet.) (mem. op.) (not designated for publication) (following same analysis for arbitration 
provision) (discussed in more detail above). 

 
197  2012 WL 6643849, at *2. 
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architects and several other defendants.198 The architects eventually filed a motion to compel 
arbitration.199 At one point in the litigation, the court of appeals issued a mandamus ordering the 
trial court to abate the case so the homeowners could follow the notice and opportunity to cure 
provisions of the RCLA, which the homeowners had failed to do prior to filing suit; the case was 
eventually reinstated after the homeowners followed the RCLA procedure.200  The homeowners 
argued the architects waived their right to arbitrate by “agreeing to litigate the case in the trial 
court, by agreeing to reinstate the case following an abatement required by the Texas Residential 
Construction Liability Act, by agreeing to a continuance of an April 2012 trial setting, and by 
engaging in discovery,” all of which, the homeowners argued, “substantially invoked the 
litigation process.”201 

 
 The court of appeals held such conduct was insufficient to constitute a waiver of the 

architects’ right to arbitration; thus the trial court abused its discretion in failing to grant the 
architects’ motion to compel arbitration.202 In reach its holding, the court of appeals followed the 
same waiver analysis and jurisprudence as is followed in other, non-residential/ RCLA cases: 

 
The standards required to establish a claim of waiver with respect to an 
arbitration provision are clearly established. “[A] party waives an arbitration 
clause by substantially invoking the judicial process to the other party's 
detriment or prejudice.” Perry Homes, 258 S.W.3d at 589–90. Whether a party 
has participated in the litigation process to the extent that it will be held to have 
waived the right to arbitrate is a question of law for the court. See id. at 587. 
“There is a strong presumption against waiver of arbitration, but it is not 
irrebuttable[.]” Id. at 584. In considering whether a party has waived its rights 
to arbitrate, the Texas Supreme Court has considered the following factors: 

• when the movant knew of the arbitration clause; 
• how much discovery has been conducted; 
• who initiated the discovery; 
• whether the discovery related to the merits rather than arbitrability or 
standing; 
• how much of the discovery would be useful in arbitration; and 
• whether the movant sought judgment on the merits. 

Id. at 591–92 (footnotes omitted). Additionally, a party's “[w]aiver of 
arbitration rights may be express or implied.” Okorafor, 295 S.W.3d at 39. 
“Express waiver arises when a party affirmatively indicates that it wishes to 
resolve the case in the judicial forum, rather than arbitration.” Id. Implied 
waiver arises when a party acts inconsistently with the right to arbitrate and 

                                                 
198  Id. at *1. 
 
199  Id.  
 
200  Id. at *4 and n.4. 
 
201  Id. at *4. 
 
202  Id. at *6. 
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prejudices the opposing party. Id.203 
 
The Jones case, and the High Valley case, among others, show that Texas courts tend to enforce 
arbitration provisions in residential construction just as courts do in commercial construction and 
other industries.  General contractors will thus often want to include in their contracts with the 
owner a provision that provides for dispute resolution through binding arbitration. Homeowners 
will of course typically want to avoid such clauses or at least be advised of the risk they are 
taking in signing a contract that contains such a clause. 
 
 D. Mediation   
 
 Section 27.0041 of the Texas Property Code allows either the claimant or the contractor 
to file a motion to compel mediation as long as the damages claimed are greater than $7,500 and 
the motion is made within 90 days of filing suit.204  The court must order the parties to mediate 
within 30 days after the date a motion is filed.  If the parties cannot agree on the appointment of 
a mediator, the court must appoint one.205  A court-appointed mediator must order the parties to 
begin mediation of the dispute not later than the 30th day after the date the court enters its order, 
though the parties may agree to extend this deadline or ask the court to do so.  If the court 
determines additional time is required, the court may order the parties to begin mediation of the 
dispute not later than the 60th day after the date the court enters its order.206  As for the costs of 
mediation, each party contributes equally unless the parties agree otherwise.207  Finally, Civil 
Practice and Remedies Code Section 154.023 (the section governing mediation), and 
Subchapters C and D of Civil Practice and Remedies Code Chapter 154 (the chapters governing 
impartial third parties and alternative dispute methods), apply to a mediation under Section 
27.0041 to the extent those laws do not conflict with Section 27.0041. 
 
 The High Valley Homes court (discussed above) stated the “RCLA authorizes, but does 
not require, mediation in applicable cases.”208 That is essentially true in that the statute does not, 
for example, automatically require the parties to conduct a mediation before trial and that, if both 
(or all) parties do not want to mediate, then they do not have to.  But the language of the statute 
also makes clear that if one of the parties wants to mediate, and that party follows the procedures 
set forth in Section 27.0041, the other party (or parties) will have no choice but to mediate, as the 
court has no discretion and must order the parties to mediate (if damages exceed $7,500).209  This 

                                                 
203  Id. at *4. 
 
204  TEX. PROP. CODE § 27.0041(a). 
 
205  Id. § 27.0041(b). 
 
206  Id. § 27.0041(c). 
 
207  Id. § 27.0041(d). 
 
208  2003 WL 1882261, at *2. 
 
209  TEX. PROP. CODE § 27.0041(b) (“Not later than the 30th day after the date a motion is filed under 

Subsection (a), the court shall order the parties to mediate the dispute.”) (emphasis added); TEX. GOV’T 
CODE ANN. § 311.016 (2) (Vernon 2012) (Code Construction Act) (“The following constructions apply 
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distinguishes RCLA cases from other construction cases where, if one of the parties does not 
want to mediate, they do not have to (unless, for example, there is court-ordered/ arbitrator-
ordered mediation). The RCLA thus provides a valuable tool here that will probably be used 
more by builders against homeowners, as a builder should have a stronger desire to settle rather 
than go to trial, particularly trial by jury. 
 

III. 
New Normal Residential Contracts 

 
 Much of the above case law discussion provides the necessary background for 
construction parties to draft contract provisions needed in light of the specific risks associated 
with modern residential construction. While we could not possibly cover every clause here, 
below are key construction drafting issues that develop particularly in residential construction. 
 

A. Jury Waiver/ Arbitration 
 
As one might expect, juries tend to view homeowners in a more favorable light than 

contractors.  Therefore, a contractor should include language in its contract whereby the owner 
clearly and conspicuously waives its right to a jury. The contractor should do this even if it has 
an arbitration provision in the contract, in case of the off chance the court declares the arbitration 
agreement invalid or waived. 

Texas courts hold that a party may agree to waive its constitutional right to a jury trial.210 
These courts hold that a contractual jury waiver does not violate public policy and is enforceable 
as long as the waiver is voluntary, knowing, and made with full awareness of the legal 
consequences.211  A conspicuous waiver is prima facie evidence that the party knowingly and 
voluntarily waived its constitutional right to a jury trial.212 The Texas Supreme Court has since 
made it clear that jury waivers are not disfavored and they should be enforced just as other 
dispute resolution agreements.213  

 
Taking it one step further, some builders prefer to have provisions requiring arbitration of 

all disputes. Homeowners often feel more compelled to settle when faced with the prospect of 
arbitration. As discussed above, Texas courts tend to enforce such provisions, as in other, non-
residential cases.214   
                                                                                                                                                             

unless the context in which the word or phrase appears necessarily requires a different construction or 
unless a different construction is expressly provided by statute: … ‘Shall’ imposes a duty.”). 

 
210  In re Prudential Ins. Co. of Am., 148 S.W.3d 124, 132 (Tex. 2004). 
 
211  Id. 
 
212  In re General Elec. Capital Corp., 203 S.W.3d 314, 316 (Tex. 2006) (per curiam). 
 
213  In re Bank of Am., N.A., 278 S.W.3d 342, 344 (Tex. 2009). 
 
214  High Valley Homes, 2003 WL 1882261, at *4; Jones, 2012 WL 6643849, at *2. 
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B. Indemnity  
 
There was a critical carve-out to the indemnity legislation that finally passed the Texas 

Legislature in 2011: the legislation does not affect “an indemnity provision in a construction 
contract, or in an agreement collateral to or affecting a construction contract, pertaining to: a 
single family house, townhouse, duplex, or land development directly related thereto….”215 
Therefore, the owner may require from the contractor the type of broad former indemnity that 
was prevalent prior to 2011; conversely, the contractor may want to impose such broad form 
indemnity on its subcontractors, and on down the line. To be enforceable, the broad form 
indemnity clause will still need to comply with the elements of the “fair notice” doctrine (1) 
conspicuousness; and 2) express negligence, etc.).216  Note there is at least one Texas case 
indicating the indemnity language in the AIA contract documents will not fulfill the fair notice 
requirements.217  

 
C. Contingent Payment Clauses (“pay if paid”) 

 
The 2007 Texas Legislature passed legislation placing significant restrictions on a 

contractor’s (and other construction parties’) right to rely upon contingent payment clauses, also 
known as “pay if paid” clauses.  However, like the 2011 indemnity legislation, 2007 contingent 
payment legislation expressly did not apply to a contract that is solely for improvements to or the 
construction of a structure that is a detached single-family residence, duplex, triplex, or 
quadruplex.218 This can be a powerful tool for the general contractor: some homeowners can be 
less than reasonable in their demands and may refuse to pay the general contractor based on 
minor defects or issues. In these situations, the contractor will want to rely upon a strong, 
enforceable contingent payment clause to avoid having to pay its subcontractors. For the 
contingent payment clause to be enforceable, the contractor still must ensure the clause clearly 
makes payment from the owner an express condition precedent to payment by the 
contractor, thus explicitly shifting the risk of nonpayment by the owner to the 
subcontractor.219 
 
                                                 
215  TEX. INS. CODE ANN. § 151.105(A) (Vernon 2012). 
 
216  Ethyl Corp. v. Daniel Construction Co., 725 S.W.2d 705 (Tex. 1987); Dresser Indus. v. Page Petroleum, 

853 S.W.2d 505 (Tex. 1993). 
 
217  Cabo Constr., Inc. v. R.S. Clark Construction, Inc., 227 S.W.3d 314 (Tex. App.—Houston [1st Dist.] 2007, 

no pet.). 
 
218  TEX. PROP. CODE ANN. § 56.002(3) (Vernon 2012). 
 
219  E.g., Gulf Constr. Co., Inc. v. Self, 676 S.W.2d 624, 629 (Tex. App.—Corpus Christi 1984, writ 

ref’d n.r.e.); Pollack Corporation v. Falcon Industries, Inc., 794 S.W.2d 380, 384 (Tex. App.—
Corpus Christi 1990, writ denied); MidAmerica Constr. Mgmt., Inc. v. MasTec N. Amer., Inc., 
436 F.3d 1257, 1264 (10th Cir. 2006) (discussing history of Texas case law regarding contingent 
payment provisions). 
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D. Lien Provisions 
 
i. Contractual Lien Waivers 

The 2011 Texas Legislature passed House Bill 1456, placing severe restrictions on the 
types of lien waivers construction parties can require and providing new forms that are 
essentially required by statute. As part of this legislation, Property Code Chapter 53 was revised 
to also prohibit the type of blanket waiver of any right to a lien that is frequently found in 
construction contracts. Though the efficacy of such blanket lien waivers can be questionable,220 
the new statute makes a specific exception that still allows these waivers for projects involving 
single-family homes, townhomes, or duplexes or land development related thereto, so long as the 
waiver is part of a contract “made” prior to the furnishing of labor or materials under the 
contract.221 
 

But note that – per a relatively strange provision later in the statute – this exception does 
not apply to someone who solely furnishes material to the project, that is, a materials-only 
supplier may not employ such a blanket waiver.222 

 
ii.   Statutory Warning 

The lien statute requires that, before a residential construction contract is executed by the 
owner, the “original contractor” (typically, the general contractor) must “deliver to the owner a 
disclosure statement” that essentially details the owner’s rights under the lien statute.  That 
statement is too lengthy to provide here,223 but it can be found at Property Code Section 53.255. 
224  What is the penalty for the contractor’s failure to provide this disclosure statement?  Perhaps 
                                                 
220  Compare, e.g., Shirley-Self Motor Co. v. Simpson, 195 S.W.2d 951, 954 (Tex. Civ. App.—Fort Worth 

1946, no writ) (“Of course, any lien may be waived by the holder. This may be done by a plain and clearly 
expressed intention to waive it or by conduct which is inconsistent with the continued existence thereof.”) 
with Murray v. Crest Constr., 900 S.W.2d 342, 344 (Tex. 1995) (“Once Crest repudiated the Beaumont 
settlement agreement Murray was under no obligation to honor the waiver of lien. When a claim is released 
for a promised consideration that is not given, the claimant may treat the release as rescinded and recover 
on the claim.”). 

 
221  TEX. PROP. CODE. ANN. § 53.282 (Vernon 2012) (“CONDITIONS FOR WAIVER, RELEASE, OR 

IMPAIRMENT OF LIEN OR PAYMENT BOND CLAIM.  (a)  A statement purporting to waive, release, 
or otherwise adversely affect a lien or payment bond claim is not enforceable and does not create an 
estoppel or impairment of a lien or payment bond claim unless:…(3)  the statement is:…(A)  in a written 
original contract or subcontract for the construction, remodel, or repair of a single-family house, 
townhouse, or duplex or for land development related to a single-family house, townhouse, or duplex; and 
(B)  made before labor or materials are provided under the original contract or subcontract.”). 

 
222  Id. § 53.282(c)  (“Subsection (a)(3) does not apply to a person who supplies only material, and not labor, 

for the construction, remodel, or repair of a single-family house, townhouse, or duplex or for land 
development related to a single-family house, townhouse, or duplex.”). 

 
223  The authors initially attempted to replicate it here, but it took up over two and a half pages of space. 
 
224  TEX. PROP. CODE 53.255(a)-(b). 
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nothing.  That same section of the lien statute provides “[t]he failure of a contractor to comply 
with this section does not invalidate a lien under this chapter, a contract lien, or a deed of 
trust.”225  But to be on the safe side, contractors should duplicate the statutory disclosure 
statement verbatim in their contracts or in a letter transmitting the contract to the owner. 
 

E. RCLA Warning 

As noted above, a written contract subject to the provisions of the RCLA must contain 
the following statement: 

 
“This contract is subject to Chapter 27 of the Texas Property Code. The 
provisions of that chapter may affect your right to recover damages arising 
from a construction defect. If you have a complaint concerning a construction 
defect and that defect has not been corrected as may be required by law or by 
contract, you must provide the notice required by Chapter 27 of the Texas 
Property Code to the contractor by certified mail, return receipt requested, not 
later than the 60th day before the date you file suit to recover damages in a 
court of law or initiate arbitration. The notice must refer to Chapter 27 of the 
Texas Property Code and must describe the construction defect. If requested by 
the contractor, you must provide the contractor an opportunity to inspect and 
cure the defect as provided by Section 27.004 of the Texas Property Code.”226   

 
The statement must be printed or typed in bolded 10-point font.  A contract failing to provide the 
notice subjects the contractor to a $500 civil penalty recoverable by the claimant.227    The 
disclosure statement is not required in a contract between a condominium developer and a 
contractor for the construction or repair of a residence or appurtenance to a residence in a 
condominium. 
 

F. Description/ Incorporation of Express Standards in Lieu of Implied 
Warranty of    Good and Workmanlike Construction 

Recall from above that the Texas Supreme Court held in Centex Homes v. Buecher228 that 
the implied warranty of good workmanship is merely a “gap filler” and may be expressly 
disclaimed so long as the parties have substituted it with another level of performance or quality 
of construction.229  Perhaps as a result of this, the authors have seen many instances where a 
builder will: 1) expressly disclaim the implied warranty of good and workmanlike performance; 
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226  TEX. PROP. CODE § 27.007(a). 
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228  95 S.W.3d 266 (Tex. 2002). 
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and 2) incorporate a copy of the old TRCC “Limited Statutory Warranty and Building and 
Performance Standards.”  

 
The TRCC warranties and standards by themselves are, of course, no longer legally 

binding upon the parties, but there is nothing to stop a builder from incorporating them as a 
detailed standard of performance in response to Centex. Unfortunately, the TRCC standards are 
no longer available on the Texas Administrative Code website, so additional digging may be 
necessary (though many residential construction attorneys still have the TRCC standards 
somewhere in their files). Alternatively, or for additional consideration, a builder may look to 
detailed warranty standards promulgated by the various residential construction trade groups that 
exist throughout the country and consider selecting the strictest, clearest standards the builder 
can find. 

 
IV. 

Special Issues for Multi-Family Residential/ Condominium Construction 
 
 One of these things is not like the others.  Builders and owners on apartment and 
condominium-type projects are often governed by different laws than projects for the 
construction of single family houses.  This is particularly the case for indemnity, contingent 
payment, lien waivers, and RCLA protections. 
 
 Regarding indemnity, recall from Section III above that the strict requirements of the 
2011 indemnity legislation do not apply to “an indemnity provision in a construction contract, or 
in an agreement collateral to or affecting a construction contract, pertaining to: a single family 
house, townhouse, duplex, or land development directly related thereto….”230 There is no 
express exception in the statute for condominium, apartment, or related multi-family 
construction. Thus the new statute applies to these projects231 and owners and builders must be 
familiar with that statute’s severe restrictions on their indemnity agreements. 
 
 Particularly important for general contractors – as well as subcontractors who have 
contracted with sub-subcontractors/ suppliers – is that the 2007 contingent payment legislation 
does not apply to a contract that is solely for improvements to or the construction of a structure 
that is “detached single-family residence,” “duplex,” “triplex,” or “quadruplex.”232 Again 
conspicuously absent is any mention of multi-residential or condominium projects. Unless these 
latter projects can be considered a quadruplex or something smaller, which will be rare, general 
contractors – and other parties who have contracted with parties down the construction chain – 

                                                 
230  TEX. INS. CODE ANN. § 151.105(A) (Vernon 2012). 
 
231  E.g., Stolhandske v. Stern, 14 S.W.3d 810, 813 (Tex. App.—Houston [1st Dist.] 2000, pet. denied) 

(applying legal maxim expressio unius est exclusio alterius to hold statute’s inclusion of specific limitation 
excludes all others); Steering Comms. v. Pub. Util. Comm'n, 42 S.W.3d 296, 302 (Tex. App.—Austin 
2001, no pet.) (applying presumption that purposeful inclusion of certain terms in statute implies 
purposeful exclusion of absent terms under principle of statutory interpretation inclusio unius est exclusio 
alterius). 

 
232  TEX. PROP. CODE ANN. § 56.002(3) (Vernon 2012). 
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will be governed by the new statute. Such parties must be familiar with the statute’s severe 
limitations on their contingent payment clauses, the complex procedures contained in the statute, 
and the (limited) powers the statute gives them, such as the right to walk the job, in certain 
instances, when the owner does not provide them with adequate information regarding the 
financing for the project. 
 

Regarding lien waivers, as noted above though the efficacy of such blanket lien waivers 
can be questionable,233 the 2011 lien waiver statute makes a specific exception that still allows 
these waivers for projects involving single-family homes, townhomes, or duplexes or land 
development related thereto, so long as the waiver is part of a contract “made” prior to the 
furnishing of labor or materials under the contract.234 Again, a relatively strange provision later 
in the statute provides this exception does not apply to someone who solely furnishes material to 
the project, i.e., the materials-only supplier may not employ such a blanket waiver.235 
Nevertheless, the new statute clearly applies to condominium and related multi-residential 
projects, so parties on these projects must use the new statutorily-required lien forms. 

 
Parties to condominium projects, but not apartment or other related multi-residential 

projects, get some reprieve from the RCLA. The RCLA defines a “contractor” – who is entitled 
to the protections of the RCLA under the right set of facts – as including a person contracting 
with “an owner or the developer of a condominium for the construction of a new residence, for 
an alteration of or an addition to an existing residence, for repair of a new or existing residence, 
or for the construction, sale, alteration, addition, or repair” of an appurtenance to a new or 
existing residence.236 The RCLA defines “Developer of a condominium” as “a declarant, as 
defined by Section 82.003 [the Uniform Condominium Act] of a condominium consisting of one 
or more residences.”237  Further, the RCLA even gives special treatment to condominium 

                                                 
233  Compare, e.g., Shirley-Self Motor Co. v. Simpson, 195 S.W.2d 951, 954 (Tex. Civ. App.—Fort Worth 

1946, no writ) (“Of course, any lien may be waived by the holder. This may be done by a plain and clearly 
expressed intention to waive it or by conduct which is inconsistent with the continued existence thereof.”) 
with Murray v. Crest Constr., 900 S.W.2d 342, 344 (Tex. 1995) (“Once Crest repudiated the Beaumont 
settlement agreement Murray was under no obligation to honor the waiver of lien. When a claim is released 
for a promised consideration that is not given, the claimant may treat the release as rescinded and recover 
on the claim.”). 

 
234  TEX. PROP. CODE. ANN. § 53.282 (Vernon 2012) (“CONDITIONS FOR WAIVER, RELEASE, OR 

IMPAIRMENT OF LIEN OR PAYMENT BOND CLAIM.  (a)  A statement purporting to waive, release, 
or otherwise adversely affect a lien or payment bond claim is not enforceable and does not create an 
estoppel or impairment of a lien or payment bond claim unless:…(3)  the statement is:…(A)  in a written 
original contract or subcontract for the construction, remodel, or repair of a single-family house, 
townhouse, or duplex or for land development related to a single-family house, townhouse, or duplex; and 
(B)  made before labor or materials are provided under the original contract or subcontract.”). 

 
235  Id. § 53.282(c)  (“Subsection (a)(3) does not apply to a person who supplies only material, and not labor, 

for the construction, remodel, or repair of a single-family house, townhouse, or duplex or for land 
development related to a single-family house, townhouse, or duplex.”). 

 
236  TEX. PROP. CODE § 27.001(5). 
 
237  Id. § 27.001(10). 
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contractors in that it generally does not require them to include in their contracts the RCLA 
disclosure statement discussed in Section III above.238 

 
Since the economic downturn of 2008, multi-residential construction has exploded 

relative to single-family homes. It appears this trend will continue for some time. Construction 
parties who are just now getting into the multi-residential construction industry must become 
familiar with unique risks of that industry. So must their attorneys. 

 
V. 

Defending Claims by Subcontractors for Death and Personal Injury 
 
Texas Civil Practice and Remedies Code Chapter 95 is often the owner’s best defense 

against a personal injury or death claim by a subcontractor or independent contractor, as it will 
usually preclude such a claim.239    Section 95.003 is the exclusive remedy for an independent 
contractor’s employee’s personal injury claim against a property owner.240   

 
To escape Chapter 95’s liability exclusion, a plaintiff must prove both: 1) the property 

owner’s control over the work performed by the plaintiff; and 2) that the property owner had 
knowledge of the condition causing the injury. The statute provides: 

 
A property owner is not liable for personal injury, death, or property damage to a 
contractor, subcontractor, or an employee of a contractor or subcontractor who 
constructs, repairs, renovates, or modifies an improvement to real property, 
including personal injury, death, or property damage arising from the failure to 
provide a safe workplace unless: 
 

(1) the property owner exercises or retains some control over the manner in 
which the work is performed, other than the right to order the work to start or 
stop or to inspect progress or receive reports; and 
 
(2) the property owner had actual knowledge of the danger or condition 
resulting in the personal injury, death, or property damage and failed to 
adequately warn.241  

                                                 
238  Id. § 27.007(a) (“A written contract subject to this chapter, other than a contract between a developer of a 

condominium and a contractor for the construction or repair of a residence or appurtenance to a residence 
in a condominium, must contain in the contract a notice printed or typed in 10-point boldface type or the 
computer equivalent that reads substantially similar to the following…”). 

 
239  Phillips v. Dow Chem. Co., 186 S.W.3d 121, 131-32 (Tex. 2005). 
 
240  Francis v. Coastal Oil & Gas Corp., 130 S.W.3d 76, 88 (Tex. App.—Houston [1st Dist.] 2003, no pet.); 

Phillips, 186 S.W.3d at 130-33; Dyall v. Simpson Pasadena Paper Co., 152 S.W.3d 688, 710 (Tex. App.—
Houston [14th Dist.] 2004, pet. denied) (recognizing that Chapter 95 encompasses all common-law 
negligence claims); Kelly v. LIN Television of Texas, L.P., 27 S.W.3d 564, 569 (Tex. App.—Eastland 
2000, pet. denied) (applying Chapter 95 to assertions of negligence, negligence per se, res ipsa loquitur, and 
negligent misrepresentation). 

 
241  TEX. CIV. PRAC. & REM. Code § 95.003 (emphasis added). 
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 Control and knowledge are thus two independent and necessary conditions to the 
imposition of liability.242  An owner may fail to adequately warn of a danger of which he is 
aware but exercise no control over the work that resulted in the incident. Or he may exercise 
control but have no duty to warn of a dangerous condition of which he has no actual knowledge. 
In either instance the owner is statutorily shielded from liability.243     
 

A right to control may be demonstrated in one of two ways:  1) by evidence of a 
contractual agreement that explicitly assigns the owner the right of control; or 2) in the absence 
of a written contract, by evidence that the premises owner “actually exercised” control over the 
details of how the contractor’s work was performed.244  This requires that a property owner 
actually exercise control over the manner, means, and method of the work done by an 
independent contractor. 245   A premises owner exercises “actual control” only if it retains “the 
right to control the means, methods, or details of the independent contractor’s work to the extent 
that the independent contractor is not entirely free to do the work his own way.”246  To constitute 
actual control, the premises owner’s retained control must relate to the activity that caused the 
injury.247   

 
Accordingly, a plaintiff must not only prove that a premises owner exercised actual 

control, he must also provide some evidence that a dangerous condition existed on the premises, 
that the owner had actual knowledge of the dangerous condition and failed to adequately warn.248 
Absent “exceptional circumstances,” a premises occupier has no duty to warn an independent 
contractor’s employees of dangers which arise from the performance of their work.249 A 
premises occupier can assume that a contractor will perform his or her responsibilities in a safe 
and workmanlike manner, taking proper care and precautions to assure his or her own safety.250  

 

                                                 
242  Id.; Kelly, 27 S.W.3d at 569-70; Dyall, 152 S.W.3d at 699. 
 
243  Ellwood Texas Forge Corp. v. Jones, 214 S.W.3d 693, 700 (Tex. App.—Houston [14th Dist.] 2007, pet. 

denied). 
 
244  Dow Chemical Co. v. Bright, 889 S.W. 3d 602, 606 (Tex. 2002); Ellwood, 214 S.W.3d at 700. 
 
245  Koch Ref. Co. v. Chapa, 11 S.W.3d 153, 155 (Tex. 1999) (affirming that merely exercising or retaining a 

general contractual right of supervision is not enough to subject a premises owner to liability). 
 
246  Ellwood, 214 S.W.3d at 700. 
 
247  Hoechst-Celanese Corp. v. Mendez, 967 S.W.2d 354, 356 (Tex. 1998). 
 
248  TEX. CIV. PRAC. & REM. CODE § 93.003(2); General Elec. Co. v. Moritz, 257 S.W.3d 211, 215 (Tex. 2008). 
 
249  Jenkins v. Fritzler Development Corp., 580 S.W.2d 63, 65 (Tex. Civ. App.—Houston [1st Dist.] 1979, writ 

ref'd n.r.e.). 
 
250  Id. 
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As touched on above, a premises owner’s duty to warn is only implicated where there is a 
pre-existing, concealed defect.251   Thus, a premises owner has no duty to warn an independent 
contractor where an alleged dangerous condition is open and obvious.252 The Texas Supreme 
Court has affirmed that no duty to warn arises where an independent contractor is aware of an 
obvious hazard.253  

 
However, beware of Hernandez v. Brinker International, Inc.254  That case provides a 

plaintiff with a framework to argue that Chapter 95 is only applicable to claims arising from the 
condition or use of an improvement where the contractor is performing work on that specific 
improvement.  Such an argument is focused on the plurality opinion of Hernandez, which 
narrowly construed Chapter 95’s application.  The plurality opinion255 in Hernandez was 
criticized by the dissenting opinion authored by Justice Yates.  And the plurality opinion 
arguably goes against much of Chapter 95 precedent and the legislative history of the statute, as 
discussed below. 

 
The Hernandez plurality held that Chapter 95 was inapplicable because the contractor at 

issue was hired to repair an air-conditioner and fell the through a roof while doing his job.256    
The court of appeals plurality reasoned that the air-conditioning unit and the roof were separate 
improvements to real property; therefore, the injury complained of was caused by an 
improvement the contractor was not hired to repair.257       

 
One should also take note of Justice Yates’s dissent in Hernandez.  Justice Yates argued 

the plurality incorrectly reached its decision by ignoring precedent and the legislative history of 
Chapter 95.258    Justice Yates focused on her sister-court’s holding in Fisher v. Lee and Chang 

                                                 
251  General Elec. Co., 257 S.W.3d at 215; Dow Chem., 89 S.W.3d at 606; Koch Ref., 11 S.W.3d at 156 n. 3); 

Cent. Ready Mix Concrete Co. v. Islas, 228 S.W.3d 649, 651 (Tex. 2007); Wilhelm v. Flores, 195 S.W.3d 
96, 98 (Tex. 2006); Coastal Marine Serv. of Tex., Inc. v. Lawrence, 988 S.W.2d 223, 225 (Tex. 1999); 
Shell Chem. Co. v. Lamb, 493 S.W.2d 742, 746 (Tex. 1973); Bryant v. Gulf Oil Corp., 694 S.W.2d 443, 
446 (Tex. App.—Amarillo 1985, writ ref'd n.r.e.). 

 
252  General Elec., 257 S.W.3d at 215.   
 
253  General Elec., 257 S.W.3d at 213 (quoting Cent. Ready Mix Concrete Co. v. Islas, 228 S.W.3d 649, 651 

(Tex. 2007)); Wilhelm v. Flores, 195 S.W.3d 96, 98 (Tex. 2006); Shell Oil Co. v. Khan, 138 S.W.3d 288, 
295 (Tex. 2004); Coastal Marine Serv., 988 S.W.2d at 225. 

 
254  285 S.W.3d 152 (Tex. App. – Houston [14th Dist.], plurality op. 2009, no pet.) 
 
255  The plurality opinion was written by one Justice, a second Justice concurred only in the outcome but 

differed in the grounds, and the third Justice dissented, noting the legislative history and precedent that 
should control the court’s decision. 

  
256  Hernandez, 285 S.W.3d at 153. 
 
257  Id. at 161-162. 
 
258  Hernandez, 285 S.W.3d at 164-166. 
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Partnership,259 which reviewed Chapter 95’s legislative history.  She then emphasized the 
legislative history, which included an explanation by one of the bill’s sponsors: 

 
[I]t [the legislation] recognizes the fact that there are a number of property owners 
who do not exercise control over construction projects beyond simply hiring 
someone  to do it, and you do not have any knowledge of any defect on the 
property. In that case, there is no liability to the property owner for personal 
injury, death, or property damage to a contractor, subcontractor, or an employee 
of those who are working on that piece of property who constructs, repairs, etc. an 
improvement on there.260  
 

Justice Yates also cited, as part of the legislative history, the following comments from 
Representative Junell, the bill’s sponsor in the House of Representatives: 
 

 If there is an incident that is not related to the work being done by the contractor 
and subcontractor, then this chapter does not apply to that. So if you have an 
explosion that’s not related to anything that the contractor and subcontractor are 
doing for their purpose of being there, then this chapter would not apply.261  

 
Justice Yates found this legislative history made it clear that Chapter 95 was intended to apply to 
injuries related to a contractor’s work, regardless of which specific improvement caused the 
injury.  She concluded: 
 

Although Brinker did not hire Hernandez to repair the damage to the roof, it did 
hire him to repair the air conditioning unit, which was on the roof. Thus, the job 
for which Brinker hired Hernandez necessarily required that he be on the roof. 
Hernandez was injured as he was performing this work when he fell through a 
portion of the roof right next to the air conditioning unit. This is factually similar 
to other cases in which courts have found that such an injury was included within 
chapter 95.262  

 
In addition to the dissent,  there are a number of Texas state and federal courts which appear to 
have rejected the plurality in Hernandez.263   

                                                 
259  16 S.W.3d 198 (Tex. App. – Houston [1st Dist.] 2000, pet. denied). 
 
260  Id. at 165 (quoting Debate on Tex. S.B. 28 on the Floor of the House of Representatives, 74th Leg., R.S. 

(May 3, 1995); also quoted in Fisher, 16 S.W.3d at 201. 
 
261  Id. (quoting Rep. Junell); Fisher, 16 S.W.3d at 202. 
 
262  Id. at 166. 
 
263  Bryan v. Shell Offshore Inc., 179 F. App'x 906, 907, 909 (5th Cir. 2006) (holding Chapter 95 covered 

injury to contractor hired to renovate offshore oil platform who stepped through wooden deck board in 
course of work); Clark v. Ron Bassinger, Inc., 2006 Tex. App. LEXIS 795, 2006 WL 229901, at *1-2 
(concluding chapter 95 applied to claim of contractor who stepped through concealed skylight opening 
while on roof to work on plumbing fixtures); Spears v. Crown Cent. Petroleum Corp., 133 F. App'x 129, 
130-31 (5th Cir. 2005) (finding Chapter 95 covered claim of contractor injured after tripping over hose 
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Recently, the United States Southern District of Texas rejected the Hernandez 

plurality.264  The court criticized Hernandez as departing from the majority of intermediate 
courts, in particular Fisher, and Chapter 95’s legislative history. The court gave a litany of cases 
disagreeing with Hernandez.  The plaintiff before the Southern District argued Chapter 95 did 
not apply because the plaintiff was injured by a condition on the premises different from that for 
which he was hired to specifically perform. The court rejected this argument as inconsistent with 
Chapter 95 jurisprudence.  The court held Chapter 95 did apply and granted defendant’s motion 
for summary judgment accordingly.265   

 
VI. 

The New Role of OSHA in Residential Construction 
 

On April 14, 2010, U.S. Secretary of Labor Hilda Solis spoke at the National Action 
Summit for Latino Worker Health and Safety in Houston.  During her speech she stated: 
“Workplace safety enforcement and oversight have to be stepped up.”  OSHA266 then dispatched 
several extra inspectors to Texas.  Between 2010 and 2011, OSHA conducted an additional 900 
inspections in Texas resulting in 1,500 citations and fines totaling close to $2,000,000.   

 
Most residential builders and remodelers have little to no experience with the 

Occupational Safety and Health Act (“OSHA”) or its compliance officers and area directors.  
Traditionally, the residential construction industry was largely ignored by OSHA, absent a 
fatality or significant catastrophic loss.  Additionally, there were substantial exemptions for the 
residential construction industry because the industry was able to show to OSHA that many of 
the safety requirements were “infeasible” or presented a “greater hazard if implemented.”267  
Now that OSHA has “stepped up” enforcement, builders and remodelers should be vigilant in 
their safety procedures.  

 
Falls are typically the leading cause of death for residential construction workers.268  For 

years, the residential construction industry was not required to comply with OSHA fall 
protections standards because they were deemed “infeasible.”  On December 16, 2010, OSHA 

                                                                                                                                                             
while walking to work site); Franks v. Chevron Corp., Civil Action No. 3:06-cv-506, 2007 WL 2330296, at 
*6-7 (S.D. Tex. Aug. 13, 2007) (holding Chapter 95 applied to claim of contractor injured on vessel 
transporting him to work site on offshore oil platform). 

 
264  Petri v. Kestrel Oil & Gas Props., L.P., 878 F.Supp.2d 744 (S.D. Tex. Mar. 15, 2012).   
 
265  Id. at 770-72 and n.20. 
 
266  The Occupational Safety and Health Administration. 
 
267  E.g., 29 C.F.R. 1926.501(b)(13) (2012) (relating to fall protection). 
 
268  http://www.osha.gov/oshstats/commonstats.html (noting that, according to 2011 Bureau of Labor Statistics 

data, the “leading causes of worker deaths on construction sites were falls, followed by electrocution, 
struck by object, and caught-in/between. These ‘Fatal Four’ were responsible for nearly three out of five 
(57%) construction worker deaths in 2011, BLS reports.”). 
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issued the Compliance Guidance for Residential Construction and established that OSHA will be 
enforcing the fall protection standards found at 29 CFR 1926.501(b)(13) for all residential 
construction work.  What this entails is the use of fall protection systems (such as guardrail 
systems, safety net systems, or personal fall arrest systems) for any workers engaged in 
residential construction six feet or more above lower levels.  These OSHA guidelines are not 
limited to just roof installation, but also ridge poles, rafters, sheathing, foundation walls and 
formwork, walls, and exterior and interior finishing. 

 
As a result of the influx of OSHA compliance officers to Texas and the increased 

likelihood of an OSHA inspection and citations or other penalties, builders and remodelers are 
now faced with not only following new guidelines, but having to evaluate their own safety 
policies and practices.  This analysis becomes even more important when taking into 
consideration that builders are receiving citations as a result of their subcontractors’ inadequacies 
or failures regarding worker safety.  Builders and remodelers need to take into account their 
safety policies and those of their subcontractors prior to starting a project.  Further, the builder or 
remodeler, as the general contractor on the project, might be held accountable for such 
subcontractors’ actions, depending on the contractor’s level of control of the means and methods 
of construction and its promotion of safety policies and procedures.269 

 
VII. 

Conclusion 
 
 So many areas of construction law can be described as complex and nuanced. But 
additional complexities are added to residential construction law by, for example, the potential 
emotional issues involved with a home and the fact-specific defects for each residence. Further, 
as seen above, additional layers of complexity are added by the procedures and damage caps 
provided in the RCLA, which one typically does not have to deal with in a commercial case. And 
the lien statute, and recent statutes related to indemnity and contingent payment, among others, 
provide additional provisions regarding residential construction, or make a partial or complete 
exception for residential construction, or apply different aspects of the statute depending upon 
whether the “residence” is a home, apartment, condominium, or other.    
 

Though the authors have tried to cover the major issues above, it is difficult of course to 
cover every area related to residential construction;270 to do so would make this paper even 
longer (as hard as that may be to imagine).  Thus, it is often critical to engage an attorney who 
has significant experience in residential construction law. Hopefully that attorney will then be 
able to help navigate the client through the difficult terrain that is residential construction’s “new 
normal.” 
 
 
 

                                                 
269  See, e.g., Lee Lewis Constr., Inc. v. Harrison, 70 S.W.3d 778 (Tex. 2001). 
 
270  For example, the multiple residential issues related to the Texas Trust Fund Act (Texas Property Code 

Chapter 162). 
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1. Realities: Trial by Jury

How we think the jury views the owner:
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How we think the jury views the 
contractor:
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How the contractor believes it built the 
home:
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How the owner views the home:
This …
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How the owner views the home:
And probably this too…
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How the owner views the home:
Oh, and definitely this:
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And let’s not forget how the subs 
want to be viewed:
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1. Realities: some take-aways
• Builder generally wants arbitration/ 

mediation; owner gen. doesn’t
– Texas courts typically interpret/ favor 

arbitration/mediation provisions in residential 
contracts like other contracts. E.g., Jones v. 
Mainwaring (Beaumont, Dec. 20, 2012) 

• Knowledge of RCLA procedures/ protections 
critical for all parties
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2. Importance of RCLA
• Texas Residential 

Construction 
Commission/ Act 
(TRCCA/ TRCC) 
expired August 31, 2009

• Residential Construction 
Liability Act (“RCLA,”

Prop. Code Ch. 27) 
remained, thus 
increasing                 
its import

TRCCA
2003‐
2009

1226th Annual Construction Law Conference

2. RCLA: Basics
Applies:
•Any action to recover damages/ other relief arising 
from construction defect (except personal injury, 
survival/wrongful death, damage to goods); & any 
subsequent purchaser who files claim against 
contractor. 

•“Construction defect . . . means a matter concerning 
the design, construction, or repair of a new residence, 
of an alteration of or repair or addition to an existing 
residence, or of an appurtenance to a residence, on 
which a person has a complaint against a 
contractor....”



2. RCLA: Basics
““ContractorContractor”” means:means:
1.1.““[A] builder, [A] builder, as defined by Section 401.003 [the old as defined by Section 401.003 [the old 
TRCCA], contracting with an owner for the TRCCA], contracting with an owner for the construction construction 
or repair or repair of a of a new residencenew residence, for the repair or alteration of , for the repair or alteration of 
or an addition to an or an addition to an existing residenceexisting residence, or for the , or for the 
construction, sale, alteration, addition, or repair of an construction, sale, alteration, addition, or repair of an 
appurtenanceappurtenance to a new or existing residenceto a new or existing residence””; or; or
2.2.““[A]ny person contracting with a purchaser for the [A]ny person contracting with a purchaser for the sale sale 
of a new residenceof a new residence constructed by or on behalf of that constructed by or on behalf of that 
person;person;”” oror
3.3.““[A] person contracting with an owner or the developer [A] person contracting with an owner or the developer 
of a of a condominiumcondominium for thefor the”” construction/ alteration/ repair construction/ alteration/ repair 
of new/ existing residence/ appurtenance of new/ existing residence/ appurtenance 

2. RCLA: Basics
Essentially two key protections for “contractors”:
1.Notice and opportunity to cure defects prior to 
suit/arbitration. (Owner’s detailed notice 60 days 
prior to suit/ arbitration; Contractor’s 35 days 
therefrom to inspect, & 45 days therefrom to 
make reasonable settlement offer).
2.Caps on damages, when applicable. E.g., Prop. 
Code § 27.004 (e)-(g) (includes only allowing 
owner to recover reduction in current market 
value after construction defect is repaired and if 
the construction defect is a “structural failure”) 
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3. New Normal Cases
• The builder’s increased exposure in the 

space-time continuum!:

3. New Normal Cases
Space: potential nuisance liability to nearby/ 
adjoining residences during construction
C.C. Carlton Industries, Ltd. v. Blanchard, 311 
S.W.3d 654 (Tex. App.—Austin 2010, no pet.).
•Group of homeowners sued KB Homes/ Carlton, 
for damages suffered during KB/ Carlton’s 
construction activities that allegedly created 
nuisance. 
•Homeowners’ homes were contiguous & as close 
as twenty feet to construction activity. 



C.C. Carlton Industries (cont.):
•Court of appeals affirmed jury’s holding that 
KB’s/ Carlton’s activities caused nuisance to 
the homeowners; KB/ Carlton liable for 
$200,988 in damages. 

•Defined nuisance as “a condition that 
substantially interferes with the use and 
enjoyment of land by causing unreasonable 
discomfort or annoyance to persons of 
ordinary sensibilities.” (citing Texas Supreme 
Court). 

C.C. Carlton Industries (cont.):
•SOME of key facts: vibrations from project 
caused homeowners’ residence “to experience 
large cracks in the foundation, leaks in the 
roof, and cracks in the interior and exterior 
walls.”
•But also cited broad quote from Texas 
Supreme Court: “[t]here is no question that 
foul odors, dust, noise, and bright lights – if 
sufficiently extreme – may constitute a 
nuisance.”
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3. New Normal Cases
• Time: implied warranty of habitability for 

subsequent purchasers
Old HH, Ltd. v. Henderson, No. 03-10-00129-

CV, 2011WL 6118570, at *1 (Tex. App.—
Austin Dec. 9, 2011, no pet.)

2026th Annual Construction Law Conference

Time: Old HH (cont.) 
• Yolanda & Christopher Conyers sell Mary 

Henderson their house, which had been built by 
Old HH, Ltd. 

• After discovering alleged defects in house, 
Henderson sues Conyerses and Old HH, including 
causes of action against Old HH for DTPA, 
breach of implied warranty of good workmanship, 
& breach of implied warranty of habitability. 

• Henderson alleged: about 1 ½ years after she 
purchased, water began leaking into residence 
from “dead valley” located above front entry. 

• Subsequent mold testing revealed presence of 
pathogenic mold in living room, home office, a 
bedroom, & chimney area. 
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Old HH (cont.) 
• Held: trial court was required to submit implied 

warranty of habitability question to jury and 
was reversible error in failing to do so. 

• Court of appeals relied heavily upon & quoted 
1983 Texas Supreme Court Gupta v. Ritter 
Homes opinion: “As between the builder and 
owner, it matters not whether there has been an 
intervening owner. The effect of the latent defect 
on the subsequent owner is just as great as on 
the original buyer and the builder is no more 
able to justify his improper work as to a 
subsequent owner than to the original buyer.”
(quoting Gupta)

2226th Annual Construction Law Conference

Old HH (cont.) 
• Warranty limited to “latent defects that 

manifest themselves after the purchase and 
are not discoverable by the subsequent 
purchaser’s reasonably prudent inspection at 
the time of sale.”

• Breach occurs “when the defect is of a nature 
that will render the premises unsafe, 
unsanitary, or otherwise unfit for living 
therein.”

• Factors: nature of the deficiency, its effect on 
habitability, the length of time for which it 
persisted, the age of the structure, & the area 
in which the premises are located
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Old HH and the RCLA
• Henderson’s recovery included “the 

reasonable expenses of temporary 
housing reasonably necessary during the 
repair period” (pursuant to the RCLA), 
which lasted approx. 4 years, totaling 
over $80,000. 

• Not in opinion, but note: still some RCLA 
protection for builder here; RCLA 
applies to “any subsequent purchaser of a 
residence who files a claim against a 
contractor.”
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4. New normal statutes

• AKA … what has the Legislature done to 
you now?!



4. New normal statutes (and affect on contracts)

2011 HB 1711 (now Prop. Code Ch. 57) Re: Disaster 
Remediation Contractors
•“[N]atural disaster” = “the occurrence of widespread 
or severe damage …that results in a disaster 
declaration by the governor….” Id. § 57.001(3).
•Disaster remediation contractor: 

1) may not require full or partial payment under 
contract before contractor begins work; 

2) may not require amount of any partial payment 
under contract to exceed amount reasonably 
proportionate to work performed, including materials 
delivered 

Natural disaster remediation (cont.)
• Natural disaster contract: 1) must be in writing & 2) must 

state in conspicuous, boldfaced type: “This contract is 
subject to Chapter 57, Business & Commerce Code. A 
contractor may not require a full or partial payment 
before the contractor begins work and may not require 
partial payments in an amount that exceeds an amount 
reasonably proportionate to the work performed, 
including any materials delivered.”

• DTPA remedy: “A violation of this chapter by a disaster 
remediation contractor is a false, misleading, or deceptive 
act or practice as defined by Section 17.46(b), and any 
remedy under Subchapter E, Chapter 17, is available for a 
violation of this chapter.”



4. New normal statutes (and affect on contracts)

2011 Indemnity Legislation
•Won’t apply to single-family-like construction, 
but will for condominium/ apartment projects. 
TEX. INS. CODE ANN. § 151.105(A) (chapter 
does not apply to “an indemnity provision in a 
construction contract, or in an agreement 
collateral to or affecting a construction contract, 
pertaining to: a single family house, townhouse, 
duplex, or land development directly related 
thereto….”).

4. New normal statutes (and affect on contracts)

2007 Contingent Payment Legislation
•Like indemnity, won’t apply to single-family-
like construction, but will for condominium/ 
apartment projects. TEX. PROP. CODE §
56.002 (“This chapter does not apply to a 
contract that is solely for … improvements to 
or the construction of a structure that is a: 
detached single-family residence; duplex; 
triplex; or quadruplex.”).
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4. Other issues:

• Falls = leading cause of death for residential 
construction workers

• Minimal OSHA compliance required in 
residential construction for years; deemed 
“infeasible” or presenting a “greater hazard 
if implemented” (CFR exception)
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4. Other issues:

• December 16, 2010: OSHA issued Compliance Guidance 
for Residential Construction & established OSHA will 
enforce fall protection standards found at 29 CFR 
1926.501(b)(13) for all residential construction work

• Key result: use of fall protection systems (e.g., guardrail 
systems, safety net systems, personal fall arrest systems) 
for residential construction six feet or more above lower 
levels

• Guidelines not limited to roof installation: also ridge 
poles, rafters, sheathing, foundation walls & formwork, 
walls, & exterior & interior finishing
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4. Other issues: owner liability for 
worker injury/ death

• TEX. CIV. PRAC. & REM. Code § 95.003: Property 
owner not liable for personal injury, death, property 
damage to contractor, subcontractor, or employee of either 
unless:

1. property owner exercises/ retains some control over 
manner in which work is performed, other than right to 
order work to start/stop or inspect progress/ receive 
reports; and

2. property owner had actual knowledge of the danger or 
condition resulting in the personal injury, death, or 
property damage & failed to adequately warn

• Be aware of & distinguish: Hernandez v. Brinker 
International (2009 Houston plurality)
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Conclusion
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