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Bid Protest  
By: Daniel Greenberg, Sedgwick LLP 
 
A recent U.S. Government Accountability Office (GAO) decision, Coulson Aviation, found that 
a bidder filed an agency-level protest by writing a letter to a government agency, even though 
the bidder did not intend to file a protest.  See Coulson Aviation (USA), Inc., B-411525, B-
411525.2, 1, Aug. 14, 2015.  The bidder's letter resulted in the bidder failing to comply with the 
10-day limitation for filing a bid protest, and subsequently filing an untimely protest, because 
the bidder was unaware that it even filed a protest.   
 
The Coulson Aviation decision is a grave reminder that a bidder must recognize what 
constitutes a bid protest, and that a bidder must comply with bid protest requirements.  This 
article will discuss the Coulson Aviation decision, and then highlight important lessons for 
bidders on public contracts.  
 
Continued on page 2. 
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Narrowly Tailored or a Narrow Miss: Is 
DBE Program Expansion for Veteran-
Owned Small Businesses Constitutional? 
By: Tamara J. Lindsay, Coats | Rose, P.C. and 
      Brian R. Dugdale, Varela, Lee, Metz & Guarino, LLP 
 
Introduction 
 
On the heels of the United States House of Representatives’ passage of the “Surface 
Transportation Reauthorization & Reform Act of 2015” (H.R. 3763), which purports to clear the 
way for billions of dollars in major federal infrastructure projects, the United States House of 
Representatives passed H.R. 1694 on November 17, 2015.  H.R. 1694 is intended to enable 
veteran-owned small businesses to successfully compete for a larger share of federal 
construction contracts. 
 
Dubbed the “Fairness to Veterans for Infrastructure Investment Act,” H.R. 1694 adds veteran-
owned small businesses to the list of disadvantaged business enterprises (“DBEs”) eligible to 
participate in the United States Department of Transportation (“DOT”) contract preferencing 
program.  Introduced by Rep. Mike Fitzpatrick (R-Pa.), H.R. 1694 seeks to “level the playing field 
in federal contracting for veteran-owned businesses by providing veterans access to existing 
preferences authorized for transportation projects.” 
 
Continued on page 4. 



The Facts of Coulson Aviation 
 
In Coulson Aviation, the bidder Coulson Aviation challenged the Department of Air Force's 
request for proposal (RFP) for a 3,500-gallon fire retardant delivery system for Air Force aircrafts.  
Id.  Coulson made three separate claims in its challenge, but this article will only address the 
claim regarding the timeliness of Coulson's protest.   

 
On October 21, 2014, Coulson sent a letter to the government contracting officer to request that 
the agency revise the bid solicitation to include the commercial item procedures under Federal 
Acquisition Regulation (FAR) part 12, instead of the FAR part 15 procedures that were included in 
the bid solicitation.  Id. at 3.  On November 10, the contracting officer denied Coulson's request.  
Id.  On November 15, Coulson sent an additional letter, requesting that the agency reconsider 
Coulson's request, but the agency denied Coulson's second request.  Id. at 3-4.  In denying 
Coulson's second request, the contracting officer stated the agency "will not entertain any further 
correspondence regarding the pursuit of a FAR Part 12 acquisition strategy."  Id. at 4.  The 
agency issued an amended RFP on November 25, but the amendments did not address the FAR 
part 12 procedures.  Id. at 6.  

 
On December 18, Coulson sent one last letter requesting a meeting with the Air Force to discuss 
Coulson's issues with the bid solicitation not incorporating FAR part 12.  Id. at 4.  On December 
23, the contracting officer responded that the agency declined to meet with Coulson regarding that 
issue and encouraged Coulson to submit their proposal in accordance with the RFP terms.  Id.  In 
response, Coulson submitted a protest shortly before the bid solicitation deadline of May 26.  

 
The agency claimed that Coulson's letters were agency-level protests, and that Coulson failed to 
timely file its protest within 10 days after the agency denied Coulson's protests.  Id. at 5.  
However, Coulson claimed that Coulson's letters were an attempt to engage in "frank and open 
discussions," as under FAR § 33.103(b), to resolve Coulson's concerns, rather than an agency-
level protest under FAR § 33.103(d).  Id.  This distinction is important because a frank and open 
discussion should not trigger the protest rules, whereas an agency-level protest that results in an 
agency response that is adverse to the bidder can trigger the protest rules.  

 
Coulson further claimed that its protest was timely because Coulson filed the protest before the 
solicitation's proposal deadline of May 26.  Id.  Ultimately, the GAO concluded that Coulson's 
letters constituted an agency-level protest, and that Coulson failed to file its protest with the GAO 
within 10 days of the initial adverse agency action.  Accordingly, the GAO dismissed Coulson's 
protest as untimely. 
 
Important Bid Protest Regulations and Requirements 
 
The GAO's Bid Protest Regulations include strict rules for when a bid protest is considered timely.  
Id. at 5.  A protest that is "based on alleged improprieties in a solicitation that are apparent prior to 
the closing time for receipt of initial proposals are required to be filed" before the bid closing time.  
But, a limited exception exists for when a protester files a timely agency-level challenge to a bid 
solicitation, and the protester receives an unfavorable answer.  Id.  Under this exception, a 
protester must file a protest within 10 days of actual or constructive knowledge of the agency's 
initial adverse action.  Id.  For example, in this case, the initial adverse agency action could be 
considered the agency's first denial of Coulson's first letter requesting the agency to incorporate 
FAR part 12 into the solicitation. 
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The GAO has long held that for a written statement to be considered a protest, the statement does 
not need to clearly state that the written statement is, or is intended to be, a protest, but instead 
the statement must convey "the intent to protest by a specific expression of dissatisfaction with the 
agency's actions and a request for relief."  Id. at 5 (citing Mackay Commc’ns--Request for Recon., 
B-238926.2, Apr. 25, 1990, 90-1 CPD ¶ 426 at 1).  Notably, a letter does amount to an agency-
level protest where the bidder's letter merely expresses a suggestion, hope, or expectation.  
Coulson Aviation (USA), Inc., B-411525, B-411525.2, 5-6 (citing Masai Techs. Corp., B-400106, 
May 27, 2008, 2008 CPD ¶ 100 at 3).  
 
Coulson's letters to the contracting officer on October 21 and November 15 were agency-level 
protests because the letters clearly expressed dissatisfaction with the agency's solicitation by not 
agreeing with the Air Force's choice to use FAR part 15, and the letters specifically requested 
corrective action by requesting the Air Force to incorporate FAR part 12.  Coulson Aviation (USA), 
Inc., B-411525, B-411525.2, 7.  
 
While Coulson claimed it did not intend to file a protest, a protester's subjective intent does not 
determine whether a written request amounts to a protest.  Id. at 7.  The GAO will regard a written 
request for specific relief as a protest, even though a protester considers its letter to be merely a 
discussion about the bidder's concerns.  
 
Lastly, Coulson claimed that its May 11 protest was timely filed before the solicitation's May 26 
closing date because Coulson did not have a reason to believe the agency would not address its 
concerns in a subsequent amendment to the solicitation.  Id. at 8.  However, the GAO disagreed 
because the agency informed Coulson on November 10 that the agency would not modify the 
RFP to include FAR part 12, the agency's subsequently amended RFP did not include FAR part 
12, the agency clearly disagreed with Coulson, and the agency encouraged Coulson to submit 
Coulson's proposal in compliance with the solicitation.   
 
Even if the GAO found that Coulson's duty to file a protest did not arise until the agency's final 
refusal of Coulson's requested relief on December 23, Coulson failed to file its protest with the 
GAO until May 11, 2015, which far exceeded the 10 days allowed by the GAO's regulations for an 
agency-level protest.  Id. at 8 (citing 4 C.F.R. § 21.2(a)(3)).  The GAO dismissed Coulson's protest 
as untimely. 
 
Practical Lessons for Bidders on Public Contracts 
 
Bidders must remember several important lessons from Coulson Aviation.  First, a bidder's 
subjective intent does not determine whether a letter to an agency is considered an agency-level 
protest.  This notion can seem counter intuitive, but an agency and a court may consider a letter to 
be an agency-level protest even when a bidder only intends to engage in mere discussion with the 
agency.  
 
Second, if the bidder sends a letter to an agency seeking corrective action on a bid solicitation or 
other bidding documents, and the agency replies with an adverse response, then a bidder should 
consider the letter to be an agency-level protest.  This will help a bidder comply with the 
subsequent bid protest requirements to prevent a bidder from inadvertently forfeiting its protest 
rights. 

Third, if a bidder receives a response from an agency where the agency declines or refuses to 
incorporate a requested corrective action to the proposal or other bidding documents, then the 
bidder should be keenly watchful of the 10-day limitation for filing a bid protest.  A bidder should 
not rely on filing a bid protest at any point before the bids are due under the proposal.  Failure to 
comply with the 10-day limitation for filing a bid protest can cause a bidder to forfeit its right to 
protest.  

In conclusion, bidders should proceed with caution when writing letters to agencies because even 
a seemingly innocuous letter can cause a seasoned bidder to forfeit its protest rights by not 
complying with bid protest regulations. 



See Keith Laing, Bill Filed to Boost Veteran Involvement in Infrastructure Projects, 
http://thehill.com/policy/transportation/238229-bill-filed-to-boost-veteran-involvement-in-
infrastructure-projects (last visited November 22, 2015).  It is estimated that veterans currently 
own over 380,000 small business construction firms that may become eligible for preferences 
under the terms of H.R. 1694.  See Terry Howell, New Fairness to Veterans Act Unveiled, 
http://militaryadvantage.military.com/2015/04/new-fairness-to-veterans-act-unveiled/ (last visited 
November 22, 2015). 

 
Laudable for addressing the employment needs of veterans at a time when it is estimated that 
approximately 25% of the 250,000 service members transitioning from military to civil 
employment intend to start or purchase their own business, H.R. 1694 has its critics.  Id.  The bill 
passed the House of Representatives by a vote of 285-138.  See Daniel Wilson, Bill Would Add 
Vet-Owned Biz to DOT Contract Program, 
http://law360.com/articles/727964/print?section=governmentcontracts (last visited November 18, 
2015).  Rep. Eleanor Holmes (D-D.C.) explained that although she supports legislation that 
benefits America’s veterans, H.R. 1694 “could cause ‘destructive harm’ to the DBE program.”  
Id.  Rep. Holmes’ concerns appear to be largely based on whether H.R. 1694 can withstand a 
constitutional challenge; DBE programs such as the DOT’s must be “narrowly tailored.”  
“[O]pening up the DBE program to all veteran-owned small businesses could also unleash the 
potential for legal challenges that could see the [DOT DBE] program eliminated.”  Id.  Rep. 
Holmes is not alone in her critical view of H.R. 1694. 
 
Rep. James Clyburn (D-S.C.) took to the House floor on November 17, 2015, to echo Rep. 
Holmes’ concerns.  “The DBE program was created by Congress to combat discrimination 
against minority- and women-owned small businesses.  It is and must remain narrowly tailored 
to serve a compelling governmental interest in order to withstand the Supreme Court’s test of 
strict scrutiny.”  See Rep. James E. Clyburn, Fairness to Veterans for Infrastructure Investment 
Act of 2015, http://capitolwords.org/date/2015/11/17/H8250-3_fairness-to-veterans-for-
infrastructure-investment/ (last visited November 22, 2015).  Rep. Clyburn, alongside a slew of 
Democratic representatives, including Rep. Holmes and Rep. Bustos, co-sponsored separate 
legislation (H.R. 3997) designed to expand benefits available to veteran-owned small 
businesses.  Rep. Bustos withdrew her sponsorship of H.R. 1694 on November 16, 2015.  See 
https://www.congress.gov/bill/114th-congress/house-bill/1694/cosponsors (last visited November 
22, 2015).  H.R. 3997 is sponsored by Rep. Elijah E. Cummings (D. Md.). See 
https://www.congress.gov/bill/114th-congress/house-bill/3997 (last visited December 2, 2015).   
 
In contrast to the Fairness to Veterans for Infrastructure Investment Act, H.R. 3997 seeks to 
create a separate veteran-owned DBE program within the DOT (wholly separate from the 
existing DBE program) that ensures that at least 10% of federal DOT contracts are let to 
veteran-owned businesses.  It is possible that establishing a separate DBE program within the 
DOT to isolate benefits for veteran-owned small businesses could be viewed as more “narrowly 
tailored” than expanding the existing DBE program under H.R. 1694.  If there is a compelling 
government interest independent of historical discrimination against minority- and women-owned 
small businesses (e.g., discrimination against veteran-owned small businesses), then creating a 
program independent of the existing DOT DBE advantages available to minority- and women-
owned small businesses makes sense.  In concept, two narrowly tailored programs designed to 
address two arguably independent compelling government interests are more likely to pass strict 
scrutiny than one broadening program that captures the same collective of compelling 
government interests.  For the time being, however, the House has only passed H.R. 1694, 
expanding the existing DOT DBE program.  Rep. Clyburn introduced H.R. 3997 just the day 
before the House voted on and passed H.R. 1694.  H.R. 3997 remains under referral to House 
committees and subcommittees and has yet to be subject to a vote. See 
https://www.congress.gov/bill/114th-congress/house-bill/3997/text (last visited November 22, 
2015). 
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Fairness to Veterans in Infrastructure Investment Act of  2015 
 
Introduced on March 26, 2015, the Fairness to Veterans in Infrastructure Investment Act of 2015 
amends MAP-21 “to improve contracting opportunities for veteran-owned small business 
concerns, and for other purposes.”  See H.R. 1694, https://www.congress.gov/bill/114th-
congress/house-bill/1694/text (last visited November 22, 2015).  MAP-21 is short-hand for the 
“Moving Ahead for Progress in the 21st Century Act” (P. L. 112-141), which was signed into law by 
President Obama in July of 2012.  MAP-21 is touted as “the first long-term highway authorization 
enacted since 2005”  and is periodically extended by Congress through short-term extensions.  
See https://www.fhwa.dot.gov/map21/ (last visited November 21, 2015).  Legislation identical to 
H.R. 1694 failed in both the 112th and 113th Congresses; however, it is clear that members of 
Congress continue to believe that the issue of expanding benefits due veteran-owned small 
businesses is worthy of consideration.  See House Passes Fitzpatrick ‘Fairness to Veterans’ Bill, 
https://medium.com/@fitzpatrickpa8/house-passes-fitzpatrick-fairness-to-veterans-bill-
200217e30f9d#.fy1vdkfwd (last visited November 22, 2015). 
 
H.R. 1694 provides the following amendments to MAP-21: 
 
 Sec. 2. Disadvantaged Business Enterprises. 
  Section 1101(b) of MAP-21 (23 U.S.C. 101 note) is amended – 
  (1) in paragraph (2) by adding at the end the following: 

(C) Veteran-Owned Small Business Concern.—The term  
“veteran-owned small business concern” has the 
meaning given the term “small business concern 
owned and controlled by veterans” in section 3(q) of 
the Small Business Act (15 U.S.C. 632(q)); 

(2) in paragraph (3) by inserting “and veteran-owned small business 
concerns” before the period at the end; and 

(3) in paragraph (4)(B) – 
(A) in clause (ii) by striking “and” at the end; 
(B) in clause (iii) by striking the period at the end and inserting “; 

and”; and 
(C) by adding at the end the following: 

“(iv)  veterans.”  
 

See H.R. 1694, https://www.congress.gov/bill/114th-congress/house-bill/1694/text (last visited 
November 22, 2015). 
 
Although H.R. 1694 amends part of MAP-21, interestingly, H.R. 1694 does not amend Section 
1101(b)(1)(A) of MAP-21, which sets forth the findings upon which the DBE program is based and 
justified.  Specifically, Section 1101(b)(1)(A) of MAP-21 provides: 
 

[W]hile significant progress has occurred due to the establishment of the 
disadvantaged business enterprise program, discrimination and related barriers 
continue to pose significant obstacles for minority- and women-owned 
businesses seeking to do business in federally-assisted surface transportation 
markets across the United States.  

 
See P.L. 112-141, http://www.gpo.gov/fdsys/pkg/PLAW-112publ141/pdf/PLAW-112publ141.pdf 
(last visited November 22, 2015). 
 
Section 1101(b)(1)(B) of MAP-21 continues:  “[T]he continuing barriers described in subparagraph 
(A) merit the continuation of the disadvantaged business enterprise program.”  Id.  Subparagraphs 
(C)–(E) of Section 1101(b)(1) of MAP-21 provide a more thorough description of the testimony and 
evidence presented to Congress in support of the continued use of the DBE program. 

 



Veterans or veteran-owned businesses are not discussed or referenced anywhere in Section 
1101(b)(1) of MAP-21.  Although H.R. 1694 incorporates the definition of “veteran-owned small 
business concern” utilized by the Small Business Act (which act the DOT now mirrors in an effort 
to pass constitutional muster), addressing documented historical discrimination against minority- 
and women-owned businesses in the construction industry is the lynchpin of the DOT’s DBE 
program and only this issue – and not expanding the availability of the DBE program benefits to 
veteran-owned small businesses – has been found to fulfill the compelling governmental interest 
prong of a strict scrutiny analysis.  See  Dean Thomson, Can Vague Regulations be “Narrowly 
Tailored”? An Analysis of the U.S> Department of Transportation DBE Regulations, 6 No. 1 
Journal of the American College of Construction Lawyers 1 (January 2012), at footnote 4 
(quoting Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 237 (1995) and citing Trent Taylor, 
The End of an Era? How Affirmative Action in Government Contracting Can Survive After Rothe, 
39 PUB. CONT. L.J. 853, 867 (2010)). 

 
Constitutionality of  DOT DBE programs 
 
Following the United States Supreme Court’s ruling in Adarand Constructors, Inc. v. Pena, 515 
U.S. 200 (1995) (Adarand III), DBE programs such as those set forth in the DOT’s regulations 
must pass “strict scrutiny” in order to survive a constitutional challenge.  See Thomson, Can 
Vague Regulations Be “Narrowly Tailored”? An Analysis of the U.S. Department of 
Transportation DBE Regulations.  Meaning, the regulations must be narrowly tailored to serve a 
compelling state interest.  In Adarand III, the United States Supreme Court held that the DOT’s 
then-current DBE regulations were not narrowly tailored because those regulations required 
“officials to presume that persons who are black, Hispanic, Asian Pacific, Subcontinent Asian, 
Native American, or female, are socially disadvantaged [. . .].”  See James Acret and Annette 
Davis Perrochet, 2 Construction Law Digests § 16:51 (October 2015). 

 
In response to Adarand III, the DOT revamped its DBE regulations.  The revised DOT 
regulations (49 C.F.R. Part 26) now track the Small Business Act’s (15 U.S.C. § 631, et seq) 
definition of a DBE, which includes a presumption in favor of women- and minority-owned small 
businesses.  See Constitutionality of federal DOT-assisted disadvantaged business enterprises 
(DBE) requirements, 1 Bruner & O’Connor Construction Law Section 2:55.50 (May 2015).   
 
However, even groups who have not been historically disadvantaged (white men) are eligible to 
participate in the DOT DBE program, if the owner can demonstrate “social and economic 
disadvantage in fact.”  Id.  By virtue of the Veterans Entrepreneurship and Small Business 
Development Act of 1999  (P.L. 106-50, August 17, 1999, 115 Stat. 233), which amended 
Section 3 of the Small Business Act, veterans are also already eligible for a variety of 
preferences on federal contracts, including a “government-wide participation goal for small 
businesses owned and controlled by service-disabled veterans of 3% of the total value of prime 
contract and subcontract awards for each fiscal year.”  See  Steven W. Feldman, Government 
Contract Guidebook § 8:11 (4th Ed., October 2015) (citing 15 U.S.C.A. § 644(g)(1)).  The 
revamped DOT DBE program also shifts the role of implementing the agency’s DBE goals to 
state agencies who receive federal transportation funds, although the DOT DBE regulations do 
not require that DBE goals be included in every contract.  See Bruner & O’Connor, Construction 
Law Section 2:55.50.  While the program has been upheld as constitutional, constitutional 
challenges continue as to state and local implementation of the regulations.  Id.  (citing 
Sherbrooke Turf, Inc. v. Minnesota Dept. of Transp., 345 F.3d 964 (8th Cir. 2003)).  And, 
notwithstanding the apparent constitutionality of the current program, neither its limited reach to 
non-women- or minority-owned businesses (including potentially veteran-owned businesses), 
nor the SBA programs already available to veteran-owned businesses, obviate concerns that 
H.R. 1694’s proposed changes to the program are not narrowly tailored to serve a compelling 
government interest.    
 
Veteran-owned small businesses are not without avenues to pursue federal government contract 
preferences – at present they simply do not have the same level of access to benefits available 
to women- and minority-owned small businesses under the DOT DBE program.  Now, with the 
potential passage of H.R. 1694 on the horizon, this may change, and as a result, the program 
could again face systemic constitutional challenges at the federal level.  
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Conclusion 
 
As of November 30, 2015, H.R. 1694 has been received by the United States Senate, read twice, and 
referred to the Committee on Environment and Public Works.  See https://www.congress.gov/bill/114th-
congress/house-bill/1694/all-actions (last visited November 30, 2015).  If the Senate has any amendments to 
the bill, the Senate will refer H.R. 1694 back to the House of Representatives once again for final approval 
before the bill is “enrolled” and presented to the President.  It remains to be seen whether concerns regarding 
H.R. 1694’s ability to survive a constitutional challenge will come to fruition and preclude its passage into law, 
or later result in a successful Supreme Court challenge.  However, in the interim, questions continue to swirl 
as to whether the current version of H.R. 1694 is, in fact, narrowly tailored to serve a compelling government 
interest and therefore constitutional.   
 
1  Ms. Lindsay is an attorney in the New Orleans office of Coats | Rose, P.C., where she focuses on construction and surety-related 

litigation and arbitration.  A member of the ABA Forum on Construction Law’s Young Lawyer Division, Ms. Lindsay serves on the 
YLD steering committee, as YLD liaison to the Diversity and SPEC committees, and as YLD liaison to Division 3.  Ms. Lindsay 
also serves as the Legal Affairs Officer for the Surety Association of Louisiana and as Chair of the New Orleans Bar Association’s 
Construction Law Committee.  She regularly represents clients in matters concerning federal construction projects. 

1  Mr. Dugdale is a partner in the Tysons Corner, Virginia, office of Varela, Lee, Metz & Guarino, LLP, where his practice focuses on 
all aspects of the construction industry and government contracts.  Mr. Dugdale is a member of the ABA Forum on Construction 
Law’s Young Lawyer Division and has been recommended to serve as the YLD liaison to Division 8.  He has extensive 
experience assisting federal government contractors with submission and prosecution of certified claims, bid protests and 
procurement issues, and compliance with federal regulations. 

Putting Metcalf to Good Use: Recent Federal Court 
Applications of  the Federal Circuit's Metcalf  
Decision on the Issue of  Good Faith and Fair 
Dealing 
By: Rae Mueller, Varela, Lee, Metz & Guarino, LLP 
 
In February 2014, the Federal Circuit issued its decision in Metcalf Construction Co., Inc. v. United States, 
742 F.3d 984 (Fed. Cir. 2014).  Widely heralded as a victory for contractors, the Metcalf decision rejected 
the government’s suggestion that breach of the implied duty of good faith and fair dealing required breach of 
an express contractual provision.  Instead, the Metcalf court looked back to the “familiar broader standards” 
applicable to the implied duty of good faith and fair dealing set out by the Federal Circuit in earlier decisions 
such as Centex Corp. v. United States, 395 F.3d 1283 (Fed. Cir. 2005), and Malone v. United States, 849 
F.2d 1441 (Fed. Cir. 1988).  The Metcalf court also determined that the court below applied an “an unduly 
narrow view of the duty of good faith and fair dealing” based on a misinterpretation of the Federal Circuit’s 
decision in Precision Pine & Timber, Inc. v. United States, 596 F.3d 817 (Fed. Cir. 2010), when it imposed 
an across-the-board “specific targeting” requirement on all claims for breach of the implied duty.  While 
specific targeting would have been required to show a breach under the facts in Precision Pine, it is not a 
general requirement for a claim of breach of the implied duty of good faith and fair dealing. 

In the twenty-two months that have passed since the Metcalf decision, both the Federal Circuit and the 
Court of Federal Claims have put that decision to use when addressing contractors’ claims that the 
government breached the implied duty of good faith and fair dealing.  In each case, the courts have looked 
to the content and underlying purpose of the parties’ contract, and that contract’s allocation of risks and 
benefits among the parties, when determining whether the government breached the implied covenant of 
good faith and fair dealing (or whether the contractor pleaded the cause of action sufficiently to survive a 
motion to dismiss).  Three of such cases are highlighted below.  Each presents a new gloss on the issue of 
breach of good faith and fair dealing after Metcalf, while also representing a return to the “familiar broader 
standards” set forth in cases such as Malone and Centex.  

 



 

I. Allen Engineering Contractor Inc. v. United States, 611 F.App’x 701 (Fed. Cir. 2015) – 
The Implied Duty of Good Faith and Fair Dealing Cannot Require the Government to 
Catch a Contractor’s Mistakes, if That Is Not an Express Contractual Requirement   
 
In Allen Engineering Contractor Inc. v. United States, 611 F.App’x 701 (Fed. Cir. 2015), the 
Federal Circuit upheld the Court of Federal Claims’ decision to grant a motion to dismiss Allen 
Engineering Contractor Inc.’s (“AECI”) claims for improper termination of its contract with the 
Navy.  The court found that AECI breached the contract, and failed to establish any grounds for 
excusing that breach or shifting liability to the Navy, including a failure to establish a breach of 
the implied duty of good faith and fair dealing.   
 
AECI entered into three construction contracts with the Navy, which the Navy later terminated on 
the basis of material breach by AECI, as AECI failed to maintain valid performance and payment 
bonds for each of the three contracts.  AECI had provided, and the Navy accepted, the requisite 
bonds from Liberty Mutual Insurance Company (“Liberty”) before commencing work under the 
three contracts.  However, AECI later requested that the Liberty bonds be replaced by bonds 
from Pacific Indemnity Company (“PIC”).  The Navy investigated the validity and authenticity of 
the PIC bonds, and approved the replacement.  Shortly thereafter, PIC informed the Navy that 
the supposed-PIC bonds were fraudulent and invalid.  The Navy suspended work on the three 
contracts, and, when AECI was unable to secure replacement bonds, terminated the contracts 
for default.  AECI filed suit, seeking to have the terminations for default converted to terminations 
for convenience, on the ground that the Navy improperly terminated the contracts and AECI’s 
default was excusable.  
 
AECI advanced several arguments supporting its claim of excusable default, including breach of 
the implied duty of good faith and fair dealing, under the theory that the Navy’s investigation of 
the PIC bonds was inadequate.  AECI contended that the Navy breached the implied duty as 
AECI “had a reasonable expectation the Navy would follow its own procedures when 
investigating the PIC bonds.”  Allen, 611 F.App’x at 709.  When the Navy failed to comply with its 
internal procedures, it “effectively denied AECI the benefits of the contract.”  Id. (citing Metcalf, 
742 F.3d at 991).  The Federal Circuit disagreed, and turned to Metcalf for the proposition that 
the implied duty cannot expand a party’s contractual duties:  an act is not a violation of the 
implied duty if it is “at odds with the terms of the original bargain . . . by altering [that] contract’s 
discernable allocation of risks and benefits . . . .”  Id.  The contract, or bargain, between the Navy 
and AECI required AECI to provide valid payment and performance bonds, and AECI failed to 
do so.  “Requiring the Navy, as a contractual duty, to catch AECI’s mistake would expand the 
government’s duties.”  Id.  
 
II. Meridian Engineering Co. v. United States, 122 Fed. Cl. 381 (2015) – Claims of Breach of 
Express Contract Provisions Cannot Be Recast as Claims of Breach of the Implied Duty 
of Good Faith and Fair Dealing 
 
The Court of Federal Claims most recently applied Metcalf in the context of a construction claim 
in Meridian Engineering Co. v. United States, 122 Fed. Cl. 381 (2015).  Meridian Engineering 
Co. (“Meridian”) alleged that the USACE breached both the parties’ contract and the implied duty 
of good faith and fair dealing.  The court issued a detailed final decision in July 2015, 
determining, in part, that the USACE did not violate that implied duty. 
 
Meridian entered into a contract with the USACE to complete a flood control project in Arizona, 
including installation of a new sewer line.  The project was completed in late 2009.  When 
Meridian pursued its claims before the court, it argued that the USACE effectively deprived it “of 
the benefit of the bargain to be able to build the sewer line without problems . . . [amounting to] a 
breach” of the implied duty of good faith and fair dealing.  Meridian, 122 Fed. Cl. at 422.   
Specifically, Meridian argued that the USACE breached the implied duty by:  (1) failing to make 
proper payments for work after acknowledging payment was due; (2) improperly addressing a 
differing site condition related to the new sewer line; (3) improperly addressing a concrete pipe 
design specification error related to the new sewer line; and (4) failing to cooperate with Meridian 
by failing to provide access to the results of an independent investigation of the sewer line.   

Government Construction Page 8 
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The court looked to Metcalf and focused on the fact that “a breach of the implied duty of good faith 
and fair dealing does not require a violation of an express provision in the contract.”  Meridian, 122 
Fed. Cl. at 425.  The court had already determined that the USACE did not breach the parties’ 
contract on Meridian’s allegations regarding non-payment, differing site conditions, or design 
specifications.  Meridian was now recasting those breach of contract arguments as breaches of the 
implied duty of good faith and fair dealing, and did not demonstrate that the USACE breached any 
duty “not ‘proscribed by the contract expressly.’”  Id. (quoting Metcalf, 742 F.3d at 991).  Thus, any 
finding of breach of the implied duty on those three grounds would “expand a party’s contractual 
duties beyond those in the express contract or create duties inconsistent with the contract’s 
provisions”—an expansion specifically proscribed by the Federal Circuit in Metcalf.  Id.  And, as to 
Meridian’s last contention regarding the results of the government’s independent investigation, while 
Meridian did not see a video taken during the investigation until the trial, the USACE’s “failure to 
produce the video before trial was not ‘inconsistent with the contract’s purpose’ and did not ‘deprive 
[Meridian] of the contemplated value.’”  Id. at 426 (quoting Metcalf, 742 F.3d at 991). 

III. Mansoor International Development Services, Inc. v. United States, 121 Fed. Cl. 1 (2015) – 
The Implied Duty of Good Faith and Fair Dealing Applies to Contract Enforcement as Well as 
Performance 

In Mansoor International Development Services, Inc. v. United States, 121 Fed. Cl. 1 (2015), the 
government filed a motion to dismiss Mansoor International Development Services, Inc.’s 
(“Mansoor”) claim for breach of the implied duty of good faith and fair dealing.  The court denied the 
motion, ruling that Mansoor sufficiently alleged a breach of the implied duty.  

In 2011, Mansoor entered into a multi-award indefinite delivery/indefinite quantity (“IDIQ”) contract 
with the Army to provide trucking services in Afghanistan.  The Army issued task orders to Mansoor 
under the IDIQ called Transportation Movement Requests (“TMRs”).  When the Army terminated its 
contract with Mansoor for default, Mansoor submitted a certified claim concerning 519 TMRs for 
which the government had allegedly failed to pay Mansoor.  The contracting officer notified Mansoor 
that the Army was willing to discuss a settlement, but settlement negotiations would be based on a 
single claim adjudication encompassing all 519 TMRs.  Mansoor, however, requested that the Army 
evaluate each TMR individually.  The settlement negotiations reached a stalemate, and the 
contracting officer issued a final decision in June 2013.  The decision conceded that Mansoor had 
established entitlement to part of its claims, but used an audit, based on a statistical analysis and 
sampling of Mansoor’s individual TMRs, to determine that Mansoor was entitled to less than 40 
percent of its original claim.  Mansoor brought suit, contending, in part, “that the Army breached the 
implied covenant of good faith and fair dealing because the contracting officer failed to fairly and 
independently consider the merits of the contractor’s claim” and “applied undisclosed statistical 
analyses, involving data from other contracts, to the gross amount of [Mansoor’s] claim, [and] 
refus[ed] to consider or negotiate with [Mansoor] the merits of individual claim elements.”  Mansoor, 
121 Fed. Cl. 1 at 4 (internal quotation marks omitted). 

The government, in its motion to dismiss, argued that “the implied duty of good faith and fair dealing 
is limited to ensuring compliance with the express terms of the contract and, thus, does not create 
obligations not contemplated in the contract itself.”  Id. at 6 (internal quotation marks omitted).  The 
court starkly disagreed, noting that the government’s argument “focusing solely on express terms of 
a contract would eliminate any possibility that the implied duty of good faith and fair dealing could 
itself provide the basis for a claim that a contract was breached.”  Id.  While the implied duty stems 
from the express terms of a contract, it protects parties’ reasonable expectations not explicitly 
captured by the contract’s language.  Indeed, as noted in Metcalf, “the implied duty exists because it 
is rarely possible to anticipate in contract language every possible action or omission by a party that 
undermines the bargain.”  Id. at 7 (quoting Metcalf, 742 F.3d at 991). 



 

After relying on Metcalf to reject the government’s position on the scope of the implied duty of 
good faith and fair dealing, the court turned to the implied duty’s application to contract 
enforcement.  As noted in Metcalf, the duty of good faith and fair dealing applies to both 
performance obligations and enforcement, such as the “assertion, settlement and litigation of 
contract claims and defenses.”  Id.  Mansoor asserted that the government’s use of statistical 
analysis, instead of focusing on the individual TMRs at issue, was a breach of the implied duty in 
the enforcement of the parties’ contract.  This assertion was sufficient to state a potentially viable 
claim under the implied duty applicable to contract enforcement. 

Conclusion 

The Metcalf ruling provided an important confirmation of principles laid out by the Federal Circuit 
in earlier decisions:  namely, that while “the implied duty of good faith and fair dealing depends 
on the parties’ bargain in the particular contract at issue[,] . . . a breach of the implied duty of 
good faith and fair dealing does not require a violation of an express provision in the contract.”  
Metcalf, 742 F.3d at 994; see also Dobyns v. United States, 118 Fed. Cl. 289, 318-19 (2014).  
Recent applications of the Metcalf decision demonstrate the continued evolution of the implied 
duty under a wide range of factual scenarios, while simultaneously returning to these “familiar 
broader standards” when assessing claims for breach of the implied duty of good faith and fair 
dealing. 
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When Are Public Procurement Documents 
"Public Records"? 
By: Peter W. Hahn, Dinsmore & Shohl, LLP 
 
The public procurement process generates volumes of documents from various sources – from 
the public authority bidding out the project, to the contractors bidding for the work, to design 
professionals advising the public authority on the qualifications of the bidders.  Those documents 
are of interest not only to the public authorities procuring the project, but also to media outlets 
following the process and to possible bid protestors looking for deviations from procurement 
requirements or for acts of favoritism. This article examines the extent to which documents 
generated in the public construction procurement process are “public records” subject to 
disclosure.  
 
Some documents are self-evidently public records, such as the public authority’s bid package, 
the award letter, and in most cases the contract ultimately awarded for the project. Most 
construction lawyers would probably assume that the bidders’ submissions are too, but states 
laws can provide a limit on disclosures.   
 
Types of  Documents Potentially Subject to Disclosure 
 
The place to start is the public records law of the state in which the project is located and the 
court cases interpreting that law. A non-comprehensive survey of various state laws yielded 
certain basic principles about the level of public disclosure protection for various types of 
procurement documents.   
 
I. Bid Submissions 
 
Each bidder’s submission to the public authority is universally considered to be a public record 
subject to disclosure.  See, e.g., Wisconsin Elec. Power Co. v. Pub. Serv. Comm’n of Wisconsin, 
316 N.W. 2d 120, 123 (1981) (Pricing information within bids was not proprietary information 
requiring protection);  Dade Aviation Consultants v. Knight Ridder, 800 So. 2d 302, 304 (Fla. 
Dist. Ct. App. 2001) (“The Act is to be construed liberally in favor of openness. When there is 
any doubt, a court should find in favor of disclosure.”). 
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Some states, such as California and Arizona, have recognized that while bid documents are public 
records, they do not have to be disclosed until after the contract has been awarded, making those 
documents virtually useless for bid protests. See, e.g., Michaelis, Montanari & Johnson v. Superior 
Court, 136 P.3d 194, 195 (Cal. 2006); ARIZ. ADMIN. CODE § R2-7-C317 Similarly, a court in Hawaii 
determined that the disclosure of bids and proposals before contract award was not permitted, 
where it would “frustrate a legitimate governmental function.” Kaapu v. Aloha Tower Dev. Corp., 
846 P.2d 882, 892 (Haw. 1993). 
 
However, there is variance among the timelines for disclosure established by other states – some 
limit disclosure until after bids are due, while others wait until the evaluation process is completed. 
MICH. COMP. LAWS § 15.243(1)(i) (Limiting disclosure of bid submissions until after the bids are 
open or due.);  
 
II. Trade Secrets  
 
Documents containing information satisfying a state’s definition of a “trade secret” generally can 
be partially withheld, but only if permitted by the procurement statute.  In some states, pricing and 
budget information within bids is not considered proprietary and is subject to disclosure.  
Wisconsin Elec. Power Co., 316 N.W. 2d at 146-48. For example, in Vermont non-project-specific 
financial information, such as balance sheets, income statements, profit and loss statements, and 
statements of cash flow, are, in some cases, proprietary and not subject to public disclosure. 
Springfield Terminal Ry. Co. v. Agency of Transp., 816 A.2d 448, 454 (Vt. 2002); see VA. CODE 
ANN. §2.2-4342 (cost estimates and "trade secrets or proprietary information… in connection with 
a procurement transaction or prequalification application" are generally not subject to the Public 
Records Act.). 
 
Several states have carved out trade secrets protections despite the fact that “public records” is 
liberally construed under their state law. See ALA. CODE § 41-13-1; Stone v. Consolidated Pub. 
Co., 404 So.2d 678, 681 (Ala. 1981) Florida casts a particularly wide net of coverage in what is 
disclosable under its public record law, but still provides that information properly protected as a 
trade secret may be exempt from disclosure. See Sepro Corp. v. Fla. Dep’t of Envtl. Prot., 839 So. 
2d 781, 785 (Fla. App. 2003).  
 
Many other states provide a blanket protection for disclosure of trade secrets but require bidders 
to take affirmative steps to ensure protection under their respective state laws. For example, 
Maryland treats trade secrets similarly to the federal FOIA process. The agency governing public 
procurement documents in the state reserves the right to refuse disclosure of “any part of an 
interagency or intra-agency letter or memorandum that would not be available by law to a private 
party in litigation with the unit.” MD. CODE ANN. § 10-618(b).  

III. Handwritten Notes of Selection Committee for Board Members 
 
Personal handwritten notes of members of the selection committee or board generally are 
protected from disclosure as long as the subject matter of the notes ultimately results in a 
decision. See Daily Gazette Co. v. West Virginia Dev. Office, 198 W. Va. 563, 575 (W. Va. 1996).  
The breadth of each state’s public records law impacts the protection of handwritten notes. See 
FLA. STAT. § 119.011(12). 
 
Alternatively, some states require a showing of “best-interest” in the state’s favor in order to 
exempt notes from public record. An Arizona court held that all records are presumed to be open 
to the public but recognized that there are common law exceptions, including where a document 
“is either confidential or disclosure would be detrimental to the best interests of the state.” Carlson 
v. Pima Cnty., 687 P.2d 1242, 1245 (Ariz. 1984); see Cal. Gov. Code § 6254(a); CONN. GEN. STAT. 
§ 1-210(b)(1).  
 
 



 

IV. Bid Evaluation Forms 

Documents generated during the evaluation process, including bid evaluation forms, tally sheets, 
scoring information and drafts, and rankings are generally considered public records subject to 
disclosure. See, e.g., FLA. STAT. § 119.011(12). Some states, however, take a different 
approach. In Vermont, for example, a court held that all documents provided as part of contract 
negotiations are considered private information and exempt from disclosure. Rinkers, Inc. v. 
State of Vermont, No. 798-11-08 Wncv, 2009 Vt. Super. LEXIS 25, *4 (June 2, 2009); see1 
V.S.A. §317(c)(15) (prevents the disclosure of “records relating specifically to negotiation of 
contracts”). 

V. Statements of Advisors 

Finally, while statements of legal counsel during bid evaluations and negotiations providing legal 
advice are most likely shielded by the attorney-client privilege (to the extent that doctrine is 
applicable to public authorities), statements of other advisors, such as architects and 
construction managers, are most likely not protected and could subject those advisors to tort 
liability if they are made recklessly. See Anna Oshiro and Peter W. Hahn, Private Rights of 
Action for Procurement Violations, CONSTRUCTION LAWYER, Fall 2015, at 17. 

However, some states have carved out explicit exceptions to this general rule. Kansas’ Open 
Records Act contains a process exception for statements of advisors where the advisor 
expresses opinions or proposed policies or actions. KAN. STAT. ANN. § 45-221(20). 

Practitioner Tips 

Construction lawyers facing public disclosure issues related to procurement documents should 
research the public records law in the state in which the project is located, including special 
public records treatment contained within any procurement statute. 

Practitioners representing public authorities should advise their clients that most documents 
produced by or delivered to the public authority for procurement purposes are “public records” 
subject to disclosure.  But they should also advise their clients to carefully devise a system 
within the bounds of the public record law that will encourage a full and thoughtful deliberation 
process, especially where the selection is based on a best-value analysis. That process may not 
yield the most appropriate choice if every thought, note and consideration of the selection 
committee members were available for public scrutiny, or if the free flow of information during 
the deliberations process were otherwise throttled. To that end, in jurisdictions that protect 
personal notes of committee members, the selection committee should be encouraged to have 
its individual members take notes and record deliberations and scoring instead of having that 
information recorded by a secretary, with the understanding that the notes would not be 
distributed to other members. Summaries disseminated to the committee should be verbal only. 

Practitioners representing bidders who wish to shield certain documents or information from 
public disclosure should advise their clients to make it as easy as possible for the public 
authority to recognize, distinguish, and ultimately segregate non-disclosable information from 
other public records. Trade secret or proprietary information, for example, should be identified at 
the appropriate location in the bid submission and then actually contained in an exhibit marked 
as confidential. That would allow the public authority to segregate just the exhibit and produce 
the rest without the risk of inadvertent disclosure. Bidders also might maximize their chance of 
having a public authority honor the bidder’s designation of confidentiality by specifically 
identifying what part of the bid submission is confidential, since a public authority is not permitted 
to withhold the entire submission just because some part of it might be confidential. 
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Stay Tuned… 

The Supreme Court will hear arguments on two cases concerning government contracts, but 
these cases have not yet been set for argument.  In Kingdomware Technologies v. U.S., No. 14-
916, the Court will determine whether the Federal Circuit erred in construing the mandatory set 
asides restricting competition under 38 U.S.C. § 8127(d) as discretionary for Department of 
Veterans Affairs' contracts to veteran-owned small businesses.   

In Universal Health Services v. U.S. ex rel. Escobar, No. 15-7, the Court will determine 1) whether 
the "implied certification" theory of legal falsity under the False Claims Act is viable; and 2) if the 
"implied certification" theory is viable, whether a government contractor's claim for reimbursement 
may be legally "false" under the "implied certification" theory if the contractor failed to comply with 
a statute, regulation or contractual provision that does not state it is a condition of payment, or 
whether a contractor's liability for a legally "false" reimbursement claim requires the statute, 
regulation or contractual provision to expressly state that it is a condition of payment.   

Please stay tuned for an update on these cases in subsequent Division 13 newsletters as these 
decisions are issued.  
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